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Those interested in Texas adjudications 
would do well to make note of the recent 
case of Alliance Milling Co. v. Eaton, 25 S. 
W. Rep. 614, wherein the Supreme Court of 
that State hold that a deed of trust on a firm’s 
property giving the trustee power to sell in 
the usual course of trade, enough property to 
pay the firm debts to four creditors named in 
the deed, and providing for the return of the 
residue of the property to the grantors, is not 
valid without the assent of the four creditors 
secured thereby; in other words, that pre- 
ferred creditors in a deed of trust must ac- 
cept under the same, and in. case they fail 
to do so before the levy of an attachment 
upon the trust property such preferred cred- 
itors would be cut off from their security. 
This decision will undoubtedly, to a great 
extent in that State, do away with deeds of 
trust preferring creditors, especially non- 
resident creditors, as it would be in many 
cases impossible to get preferred creditors to 
accept before attachments are filed, and will 
at least require foreign creditors to be more 
prompt than they have heretofore been in ap- 
pearing upon the scene of action. The opin- 
ion of the court will reveal the difficulties in 
the way of the conclusion reached but which 
the court very ingeniously evaded. In view 
of the decisions, which, it must be admitted, 
are apparently conflicting upon the subject, 
the conclusion of the court is not by any 
means without doubt. The cases which hold 
that the creditor will be presumed to assent 
to such an assignment as is manifestly for his 
benefit are numerous. Such cases as Bra- 
shear v. West, 7 Pet. 613; Tompkins v. 
Wheeler, 16 Pet. 118; Marbury v. Brooks, 7 
Wheat. 556, together with numerous State 
decisions, have been always understood and 
repeatedly cited by elementary writers as 
sustaining the proposition that assent of cred- 
itors is not necessary to bind them by an as- 
signment made for their benefit, though the 
Texas court claim that such is not the effect 
of those decisions. 





Counties with dilapidated ‘court houses 
should be interested in the decision of Board 
of Commissioners v. Gwin, 36 N. E. Rep. 237, 
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by the Supreme Court of Indiana, wherein 
it is held that the statute which authorizes 
the Circuit Court to order repairs for the 
court house does not violate Const. art. 3, 
sec. 1, prohibiting courts from exercising 
other than judicial functions, since the power 
to order necessary repairs, though administra- 
tive, is inherent in the court and was so when 
the court was first created. The power of the 
court in the premises, however, is limited 
and confined to repairs in the sense of the 
necessity out of which the power springs and 
it does not exist to the extent of practically 
rebuilding the court house or to the construc- 
tion of permanent improvements such as ex- 
tensions and additions. The court in the 
case noted held that the decree of the Circuit 
Court which under the guise of ordering re- 
pairs of the court room in reality requires the 
building of a new court house retaining only a 
portion of the old walls to furnish a nucleus 
around which repairs can be made is subject 
to collateral attack in proceeding to enjoin 
the construction of the building though the 
decree recites that every part of the repairs 
is necessary, that the old court house is in a 
dilapidated and dangerous condition and that 
the county commissioners will take no steps 
to repair it. 





Rhodes’ Banking Journal calls attention to 
an important bank decision which has just 
been rendered by the Supreme Court of the 
United States in the case of Western National 
Bank v. Armstrong, wherein it is held that 
while a national bank has power under cer- 
tain circumstances to borrow money tempo- 
rarily, yet such transactions being outside of 
the general scope of the bank’s business the 
officer acting for the bank therein must have 
special authority, and that the vice-presi- 
dent even though he is the proper executive 
officer of the bank has no implied authority 
to borrow large sums on time. In that case 
the amount borrowed was two hundred thou- 
sand dollars, which was not avery large sum, 
considering the size of the bank for whose ac- 
count the loan was supposed to be made. 
The decision is thought to be vontra to the 
common practice of banks in that regard and 
to what bankers have ordinarily understood 
the law to be. It will be noted that the court 
intimates that national banks have not the 
power to borrow money under all circum- 
stances. 
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NOTES OF RECENT DECISIONS. 


ContripuToRY NEGLIGENCE — INJuRY TO 
Wire — Imeutep NeGiicence — Hussanp’s 
Ricut or Action.—Judge Shiras of the 
United States Circuit Court for the Southern 
District of Iowa holds in Honey v. Chicago, 
B. & Q. Ry. Co., 59 Fed. Rep. 423, that 
contributory negligence in a wife does not 
defeat her husband’s right of action for med- 
ical expenses, loss of society, and of aid in 
household affairs, ina State where she had 
been relieved of all common-law disabilities 
and he of all responsibility for her torts, that 
to render the contributory negligence of a 
wife, regarded as the agent or servant of her 
husband, imputable to him, the circumstances 
must be such that he would be liable for her 
negligent act if it had resulted in injury to a 
third person and that where a wife is struck 
by atrain while crossing the tracks to the 
depot, whither her husband has preceded her 
for the purpose of purchasing tickets, her 
contributory negligence is not imputable to 
him, either on the theory that she was his 
agent or servant, or that he was bound to 
care for and protect her. 





Ma ticious PrRosEcuT1IoON—FaLtsE ARREST— 
LiaBiLity OF CorPorRaTION FOR ACTS OF 
Acent.—In Central Ry. Co. v. Brewer, 28 
Atl. Rep. 615, it is held by the Court of Ap- 
peals of Maryland that a street railway com- 
pany is not liable for a malicious prosecution 
and false arrest of an individual by its presi- 
dent and superintendent on a charge having 
passed counterfeit money, by dropping a 
‘lead nickel’’ in the fare box, unless such 
officers have express authority for such action 
or itis ratified by the company. - Plaintiff, 
on boarding a street car, dropped into the 
car a coin resembling a five-cent piece, which 
the driver immediately discovered was a 
counterfeit. Plaintiff’s attention was called 
to it, and he was asked to redeem the coin, 
which he said he would do if it was returned 
to him. The driver told plaintiff that he 
could not open the box, but that the coin 
could be obtained by calling at the company’s 
office. Plaintiff continued in the car, which 
passed the company’s office without redeem- 
ing the bad coin, and soon after the superin- 
tendent and other employees had him ar- 
rested for passing counterfeit money. He 





was brought before the United States com- 
missioner, who discharged him. It was held, 
that there was probable cause for the arrest 
and prosecution. Roberts, J., says: 


At the trial below there were two exceptions taken, 
one relating to the court’s action on the prayers, and 
the other to the admissibility of certain testimony. 
The liability of corporations aggregrate for torts com- 
mitted by them through their agents has, in recent 
years, received a good deal of attention from the 
courts. It may indeed be said that the question of 
corporate liability for torts has been in a progressive 
stage; but step by step have the limits of such liabil- 
ity been enlarged and extended, until now there is 
but little difference between corporate liability and 
individual liability, with respect to torts. In conse- 
quence, however, of the fact that a corporation must, 
of necessity, act through its agents, courts have al- 
most invariably held that, to hold a corporation liable 
for a tortious act committed by its agent, the act must 
be done by its express precedent authority, or ratified 
and adopted by the corporation. Nor is a corporation 
responsible for unauthorized and unlawful acts, even 
of its officers, though done colore officii. ‘To fix the 
liability, it must either appear that the officers were 
expressly authorized to do the act, or that it was done 
bona jide, in pursuance of a general authority in re- 
lation to the subject of it, or that the act was adopted 
or ratified by the corporation. Ang. & A. Corp. (10th 
Ed.) § 311; Carter v. Machine Co., 51 Md. 296, 

When the plaintiff was arrested and held to bail, in 
the manner already stated, the aflidavit was made by 
the superintendent of the defendant. Itis asserted 
in the brief of the appellee that the president of the 
defendant was also present at thattime. We fail, 
however, to discover the fact in the record. But in 
our view of the case, it is immaterial whether he was 
or was not. The president was but the agent of the 
defendant, as were the other officers and employees. 
There is nothing in the record which directly or in- 
directly tends to show that the superintendent was 
acting in pursuance of express precedeat authority 
from the defendant (Carter v. Machine Co., 51 Md. 
298), in causing the arrest of the plaintiff, nor had he 
any implied authority for so doing, arising out of the 
scope of his employment, so far, at least, as the tes- 
timony in the record discloses. The fact that he had 
general authority to look after and manage the af- 
fairs of the defendant, inrunningits cars on the streets 
of Baltimore city for the carriage of passengers, in no 
manner suggests that he had, unless expressly au- 
thorized so to do by his principal, any authority to 
arrest a passenger for placing in the fare box a leaden 
nickel in payment of his fare. He may have a gen- 
eral authority to look after and protect the property 
of the defendant, and he may possess all the powers 
properly pertaining to such employment; and yet he 
would not be empowered to invoke the aid of the 
criminal law on behalf of his company, unless he had 
express precedent authority. And, if this be true of 
the superintendent, it is equally true of the other 
agents and the employees of the defendant. As to the 
subsequent ratification or adoption by the defendant, 
the testimony is very meager and inconclusive. At 
the hearing of the charge, the president, the superin- 
tendent, and the driver testified, and the impression 
made upon the mind of the commissioner is described 
by him in his testimony, when he says that there is 
nothing in the conduct or manner of the officers or 
employees of the railway company before him to in- 
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dicate that they wanted to do anything more than tell 
the facts which were within their knowledge, and 
which appertained to their examination. The fact 
. that the president, superintendent, and driver testi- 
tied before the commissioner affords no legally sufti- 
cient evidence of ratification or adoption, for, if they 
were Without authority in causing the arrest, the sub- 
sequent testimony given for the government by them, 
or the manner in which they demeaned themselves in 
delivering their testimony, in no way supports the 
theory of adoption or ratification. Improvement Co. 
y. Steinmeier, 72 Md. 320, 20 Atl. Rep. 188. There 
was not, we think, any legally sufficient evidence given 
at the trial below, from which the jury could have 
properly inferred either express precedent authority 
to justify the agents of the defendant in causing the 
arrest of the plaintiff, nor was there any legal evidence 
which establishes the adoption or ratification by the 
defendant of the acts of its agents. It was certainly 
not within any of the usual objects or powers of the 
defendant company to prosecute.offenders against the 
criminal laws of the United States, and it has not 
been contended that any such powers ever were 
specially conferred upon the defendant. While 
courts of some of the States have held corporations 
to strict liability in actions of like character 
with the one now under consideration, we are follow- 
ing the doctrine which we think this court has cor- 
rectly announced in the case of Carter v. Machine Co., 
51 Md. 290. To hold differently would, we think, be 
opening wide the door to a class of cases which courts 
do not look upon with favor. Public justice has its 
claims, as well as the individual citizen, and it is no 
part of the privileges of the latter that he can with 
impunity ignore the reasonable demands of the former. 

We do not, however, sanction the idea that the 
rights and liberties of the citizen can be trifled with, 
and unfounded charges preferred, without holding 
the accuser to just responsibility. And when corpo- 
rations authorize their agents to maliciously commit 
wrongs against the citizen, or ratify or adopt such 
acts when done, they should be held responsible 
therefor. The right and the duty of the citizen are 
reciprocal. He should conduct himself in such man- 
ner as not to excite a well-founded suspicion that he 
isa wrongdoer. If he does not, he has no just cause 
to complain of the consequences. Carl v. Ayers, 53 
N. Y. 14. This case now under consideration illus- 
tratesour meaning. If the plaintiff, when charged 
with passing a counterfeit coin with intent to defraud, 
had exercised a reasonable degree of prudence, which 
he could have done by dropping a good coin into the 
box forthe bad one, or by going a few steps to the 
office of defendant, which he was then nearing and 
about to pass, and redeemed this bad coin, there 
could have been no possible cause for trouble, but he 
declined to do either. Having paid no fare for the 
ride which he took, he quietly walks off, ignoring the 
obligation he was under to the defendant to pay his 
fare, and paying no attention to the complaint of the 
driver that he had dropped a leaden nickel in the fare 
box. We take it to be very clear from the testimony, 
as already stated in this opinion, that the plaintiff did 
deposit the leaden nickel in the box, and that it was a 
counterfeit coin. The plaintiff himself has not sought 
to disprove either fact. Under these circumstances, 
he should have pursued a different course, if he de- 
sired to relieve himself from the consequences which 
reasonably followed. He had ample time to consider 
and determine upon the course which he thought 
proper to pursue, and we think he acted in such man- 
ner to at least justify the agents of the defendant in 





believing that, even though he may have unintention- 
ally deposited a bad coin in the box, he was afterwards 
willing to avail himself of his position, and apply the 
counterfeit nickel to the payment of his fare. He 
failed to better his position when he subsequently, at 
the instance of the commissioner, gave a good nickel 
to the president of the defendant. The agents of the 
defendant were unskilled in the refinements of the 
law, and we think, in what they did, they acted bona 
Jide, and with reasonable and probable cause for their 
conduct. The plaintiff, by his course, excited sus- 
picion, and invited the charge, and thus brought upon 
himself the unpleasant consequences that followed, 
which we think could have been averted by a reason- 
able regard for the duty incumbent upon him under 
the circumstances. Wilmarth vy. Mountford, 4 Wash. 
C. C. 79, Fed. Rep. Cas. No. 17,774. 

In this case we have failed to discover, by implica- 
tion or otherwise, the slightest degree of malice. 
None could be inferred from the want of probable 
cause, because its absence has not been shown. The 
plaintiff, in his testimony, speaking of the agents of 
the defendant, said that he knew of no reason why 
they should have had any feeling against him, and he 
really bad no right to think that they had. The ques- 
tion of the presence or absence of probable cause for 
a criminal prosecution does not depend upon the 
guilt or innocence of the accused, or upon the fact 
whether or not a crime has beencommitted. Baldwin 
v. Weed, 17 Wend. 224; Bacon v. Towne, 4 Cush. 218. 
And if aperson act upon appearances in making a 
criminal charge, and the apparent facts are such as to 
lead a discreet and prudent person to believe that a 
crime has been committed by the party charged, al- 
though it turns out that he was deceived and the party 
accused was innocent, yet he will be justified. Carl 
vy. Ayers, supra. 

Thé well-settled doctrine is that an agent has im- 
plied authority to do only such acts as relate to his 
own particular duties. This theoretical principle is 
easily enough expressed and comprehended, but it is 
just here that the greatest difficulties arise in defining 
the extent of the principal’s liability. The decided 
eases which illustrate this view are numerous, and we 
will refer to some of them as explanatory of the doc- 
trines maintained in this opinion, and which we think 
correctly state the law. In the case of Roe v. Railway 
Co., 7 Exch. 36, it appears ‘“‘thata passenger being 
desirous of going by an excursion train from Monk’s 
Ferry (the defendant’s station) to Bangor and back, 
inquired’ of the clerk at the former station by what 
train he could return. The clerk informed him that 
his ticket would be available by the evening train 
from Bangor. The plaintiff accordingly obtained an 
excursion ticket, and returned by the train mentioned 
by the clerk. On arriving at the platform near the 
Chester station, a railway servant, who had charge of 
the train, upon receiving the plaintiff’s ticket, told 
him that he had come by the wrong train, and that he 
must pay 2s.6d. more. This the plaintiff refused to 
pay, and he was thereupon taken into custody bya 
railway servant, under the direction of a superin- 
tendent; but, after having been a short time in cus- 
tody, he paid the money under protest, and was 
released. It appeared that the Chester station 
was occupied by the defendant’s company and by 
several other railway companies, but one of the wit- 
nesses stated that he believed that the person who 
took the plaintiff into custody was one of the servants 
of the defendant’s company. The plaintiff’s attorney, 
having written to the secretary of the defendant’s 
company for compensation, received a written an- 
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swer from him, requesting that he might be furnished 
with the date of the transaction, and promising to 
make the necessary inquiries. The secretary also 
stated that it was an awkward business, and that the 
blame would fall upon the clerk at the station who 
had given the false information; and he also offered 
to repay to the plaintiff the sum of 2s. 6d. he had been 
compelled to pay. Held, in an action against the de- 
fendant for the arrest, that the circumstances of the 
case did not afford any evidence that the arrest had 
been made by the authority, either express or im- 
plied, given by the company, or that they had ratified 
the act. Inthe case of Eastern Counties Ry. Co. v. 
Broom, 6 Exch. 314, it appeared that the plaintiff a 
passenger on the cars of the company, when de- 
manded to deliver up his ticket to the collector, re- 
fused so todo. He was requested to quit the car- 
riage, which he also refused to do, whereupon he 
was, with necessary force only removed. A servant 
of the company then took the plaintiff before a magis- 
trate for an alleged breach of one of the company’s 
by-laws. The attorney for the company attended be- 
fore the magtstrate to conduct the charge, which the 
court held was no evidence that the company ratified 
the act of their servant. In the case of Mali v. Lord, 
39 N. Y. 381, the question was whether a merchant, 
by employing a clerk to sell goods for him in his ab- 
sence, or a superintendent to take general charge and 
management of his business at a particular store, 
thereby confers authority upon such clerk or superin- 
tendent to arrest, detain, and search any one suspected 
of having stolen and secreted about his person any of 
the goods kept in such store. The court says: ‘In 
examining this question, it must be assumed that by 
the employment the master confers upon the servant 
the right to do all necessary and proper acts for the 
protection and preservation of his property, to pro- 
tect it against thieves and marauders, and that the 
servant owes the duty so to protect it to his employer. 
But this does not include the power in question. It 
cannot be presumed that a master, by intrusting his 
servant with his property, and conferring power upon 
him to transact his business, thereby authorizes him 
todo any act for its protection that he could not law- 
fully do himself, if present. The master would not, 
if present, be justified in arresting, detaining, and 
searching a person upon suspicion, however strong, 
of having stolen his goods and secreted them upon 
his person.” The authority of the defendants to the 
superintendent could not, therefore, be implied from 
his employment. The act was not done in the business 
of the defendants, and they were not, as masters, re- 
sponsible therefor. We do not think it necessary to pur- 
sue the inquiry further. There are many other cases 
closely analogous to these quoted, among which are 
Pressley v. Railroad Co., 15 Fed. Rep. 199; Bank v. 
Owston, 48 Law J. P. C. 25; Danby v. Beardsley, 43 
Law T. (N. S.) 603; Edwards v. Railway Co., L. R.5 
C. P. 445; Allen v. Railway Co., L. R.6 Q. B. 65; 
Brokaw vy. Transportation Co., 32 N. J. Law, 328; Van- 
derbilt v. Turnpike Co., 2 N. Y. 479. 


Set orrF—Ricuts or AssigNEE.—In Brad- 
ley v. Thompson Smith’s Sons, 57 N. W. 
Rep. 576, it is held by the Supreme Court of 
Michigan that under How. St. § 7365, pro- 
viding that, in an action on a contract as- 
signed to plaintiff, a demand existing against 
his assignor at the time of the assignment, 
and belonging to defendant before notice of 








assignment, may be set-off, a creditor can- 
not set off against the assignee of a chose 
not due at the time of the assignment a claim 
which was mature at that time. Hooker, J., 
says: 


This raises the question whether a creditor can set 
off against the assignee of achose in action not due 
at the time of the assignment a claim which was ma- 
ture before that time. Had both claims been mature, 
i. e., due and payable, at the time of the assignment, 
no doubt of the right to set off either could be enter- 
tained. And itis equally clear that, ifthe assigned 
claim had been mature, an immature one could not 
be set off. We find numerous cases sustaining this 
proposition, and in one of them (Coffin v. McLean, 80 
N. Y. 563) is a dictum which denies the right of set- 
off under the facts in this case. Mr. Justice Folger 
says: Nor isa (set-off) permitted, except when the 
demands are mutual; that is, where both were due 
and payable before the transfer of either to a third 
party.” In that case the claims sought to be set off 
were of two kinds. Some fell due before the assign- 
ment to the plaintiff and some after. As to the former, 
we see no reason why it should not have been set off, 
except that the obligation was joint while that sued 
upon was several. This is one ground upon which 
that decision is based, and applies to all of the claims 
sought to be set off. The other claim was open to the 
objection that it did not fall due until after the as- 
signment. But the question of the right to set offa 
claim mature at the time of the assignment against a 
plaintiff assignee of an immature claim does not arise. 
Three New York cases are cited to sustain the two 
reasons for the decision: Beckwith vy. Bank, 9 N. Y. 
211; Patterson v. Patterson, 59 N. Y. 574; Jordan y. 
Bank, 74 N. Y. 468. The cases of Beckwith v. Bank 
and Jordan v. Bank were cases where the claims at- 
tempted to be set off matured after the assignment to 
the respective defendants. That of Patterson v. Pat- 
terson was where a bond was taken by plaintiff’s tes- 
tator, in his life-time, conditioned to pay asum to his 
executor after testator’s death. This was held to be 
a claim against which a debt due from the testator in 
his life-time could not be set off. The opinion in this 
case was also written by Mr. Justice Folger. In 
demonstrating that the cause of action upon the bord 
did not arise until after testator’s death, he asserts 
that a cause of action does not arise from the contract- 
ing of an indebtedness alone, but out of the non-per- 
formance of it as well; and he cites authorities to sus- 
tain the proposition that a cause of action does not 
run from the making of a promise to do something at 
a future time, but only from the expiration of that 
time. Were we to apply this logie to the present 
case, we should be compelled to admit that at the 
time of the assignment the plaintiff’s assignor had no 
demand whatever, except a contract to be performed, 
whereby the defendant might later become indebted. 
Had the assignment not been made, the obligation 
would have matured immediately upon the perform- 
ance of the contract by Doyle, and the right of set-off 
by either Doyle or the defendant would have been 
complete. In such case, Doyle’s subsequent asign- 
ment would not deprive the defendant of the right 
of set-off. But defendant’s contention is that if 
Doyle assigned his contract before it matured, though 
it were but an hour before, his assignee could collect 
the consideration, to the exclusion of the defendant’s 
set-off. Doyle is permitted to sell his claim before it 
matures. Plaintiffsays: “I bought my claim against 
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the defendant before it was due, and therefore it was 


not subject of set-off when I bought it. It is true that 
by the terms of your contract with Doyle you had a 
right to become Doyle’s debtor, and all rights that I 
have acquired are those which Doyle had under the 
contract. I own the claim against you because I 
bought it, and I will collect it from you because when 
I bought it there was no claim against you. It not 
being due, there was no debt.” The right of set-off 
has its origin in the injustice of allowing a person to 
collect a debt when he is at the same time indebted to 
hisdebtor in a sum as large or larger than his own 
claim. And one who buys aclaim against another, 
not negotiable, takes it subject to all rights of set-off 
due at the time of his purchase. If A buysa claim 
due to-day, B can set offa debt whichis due. If, 
however, A has bought the claim half an hour be- 
fore midnight, the rule is said to be otherwise, though 
itis difficult to see much difference in defendants’ 
equities in the two cases. 

It is urged that the assignor had merely a contract, 
which performance would ripen into a valid demand. 
This he sold, and plaintiffs took it with all its obli- 
gations and equities. As the .assignor could not avoid 
defendant’s right of set-off, if he had kept it, and 
could not convey any greater right than he had, it is 
said that plaintiffs took no more than the assignor 
could convey. Until performance, the plaintiffs had 
no claim against defendant. Coincident with the ma- 
turity of the demand, the right of set-off attached. 
There is apparent force in this reasoning. The case 
of Atkinson vy. Assurance Soc., 6 Cranch, 202, is a case 
decided by Mr. Justice Johnson, which seems to 
recognize this doctrine that the assignment of a claim 
before maturity does not relieve it from set-off. On 
April 25, 1807, A gave H a note, which came to the 
hands of plaintiff, S, by assignment, on August 14; 
being before maturity, the note being due about 
October 25, 1807. On June 29th, H gave A anote pay- 
able in 60 days, 7. e., September 1, 1807. Stewart 
brought an action against A, who was allowed to set 
off his note against A. It will be observed that Stew- 
art acquired a claimthat was not due, yet the set-off 
was allowed, and this, too, though the note set off was 
not due; the case differing from, and going further 
than, this, in that particular. It should be remem- 
bered that the act of the Virginia assembly under 
which this decision was made provided that: ‘‘As- 
signments of bonds . shall be valid; and an 
assignee may thereupon maintain an action 
of debt, in his own name, but shall allow all just dis- 
counts, not only against himself, but against the as- 
signor, before notice of the assignment was given to 
the defendant.”? It was argued upon the trial thata 
“claim could not be just discount until it became pay- 
able, and that money cannot be offset untilit be due.” 
This case appears to support defendant’s contention. 
But it differs from the present case, in that there was 
adebtto be set off. It was nota case of executory 
contract, under which a debt might at a future time 
be created. True, this debt was not due, but the con- 
sideration had passed. The sum had been earned, as 
the giving of the note implies. The maker of such 
note was a debtor before maturity, and the holuera 
creditor. Unless by reason of its negotiability, he 


could only dispose of such note subject to equities; 
and while we do not find it necessary to hold that the 
maker had an equity to the right to set off his existing 
claim, already due, when the note should mature, 
and do not so hold, we can see that such a conclusion, 
as in the Cranch case, falls far short of the doctrine 
that such right should apply to a case of a promise to 








pay at.a subsequent date, when the promisee should 
have earned the amount. Itis a difference between 
an existing obligation to pay money already earned, 
at a future date, and an existing contract, where the 
debt does not exist, and will not, unless the consider- 
ation, whatever it may be, shall be performed. In the 
one case the holder of the promise to pay has an ex- 
isting liquidated demand, contingent upon nothing, 
which he will inevitably have the right to demand 
and collect at the end ef a specified time. In the 
other, he has no such demand, but an executory 
promise to pay upon the performance of something 
else. His right of action, when it accrues, may be a 
mere action for damages for a breach of contract. He 
could not set off such right, if the promisee should 
sue him upon the cross demand, and it is a matter 
which may never become a debt. The casein Cranch, 
under the Virginia statute, seems to have permitted 
set-off in the former case, but we have found no au- 
thority that extends the rule to the latter. Further- 
more, there is no opportunity to enlarge the doctrine 
of set-off. It is a statutory right, in derogation of the 
common law, and must be strictly construed. Woods 
v. Ayers, 39 Mich. 348; Robbins v. Brooks, 42 Mich. 63, 
3.N. W. Rep. 256. Section 7365 of Howell’s Statutes 
provides that, “in the following cases, a de- 
fendant may set-off demands which he has against the 
plaintiff.”” First, then, it must be a demand, as con- 
tradistinguished from a right of action. Hanna y. 
Pleasants, 2 Dana, 269; Gould v. Kelley, 16 N. H. 560; 
Drew v. Towle, 59 Amer. Dec. 380; Hepburn v. Hoag, 
6 Cow. 614. If the demand has been assigned to the 
plaintiff, a demand existing against his assignor at 
the time of the assignment, and belonging to such de- 
fendant before notice of assignment, may be set off, if 
it was such as might have been set off against the as- 
signor while it belonged to him. How. Ann. St. § 
7365, Subd. 8. The language of this subdivision is a 
little blind, by reason of the use of the word “by,” in- 
stead of ‘‘to,”’ in the secend line, but we think that its 
meaning is unmistakable. This claim of defendant’s 
was a proper subject of set-off against the plaintiff as- 
signee only if it was such against the assignor while 
he was the owner of it. That it was not is plain, be- 
cause this claim, i. e., that assigned, was not then due; 
and subdivision 5 provides that “it can be allowed 
only in actions founded upon demands which could 
themselves oe the subject of set off according to law.” 
Under these provisions,defendant’s claim, though due, 
did not become a subject of set-off before the assign- 
ment, because the assignor never had aright upona 
demand subject to set-off. As there never was a time, 
while Doyle owned the contract, when, under this 
statute, it might have been set off against him, it is 
not such a demand as can be set off against the as- 
signees. Subdivision 8; Richards v. La Tourette, 53 
Hun, 623,6 N.Y, Supp. 937; Richards y. Village of 
Union, 48 Hun, 263. 





ATTACHMENT — AFFIDAVIT — ALLEGATIONS 
ON INFORMATION AND BeELigeF — TELEPHONE 
CommounicatTion.—In Murphy v. Jack, the 
New York Court of Appeals decide that the 
identification of a party in interest, as by 
recognizing his voice, must be shown when 
communications by telephone are relied on. 
The complaint in this case was on informa- 
tion and belief, and was verified by one of 
plaintiff’s attorneys, who, in the verification, 
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stated the reason for his making it to be the 
absence of the plaintiff in Massachusetts, and 
that his belief was based upon the statements 
made to him by the plaintiff and by his Bos- 
ton attorney. Accompanying the complaint, 
and sworn to upon the same day, was an af- 
fidavit by the same attorney, in which he 
stated that, as he was informed and believed, 
the plaintiff was entitled to recover the sum 
claimed as damages for the breach of an ex- 
press contract, over and above all counter- 
claims known to the plaintiff, upon a cause 
of action existing in his favor against the 
said defendants, upon the facts set out in the 
annexed complaint, and that as deponent 
was informed and believed, the said defend- 
ants are not residents of the State of New 
York, but that both reside at Gardiner, in the 
State of Maine. The affidavit then proceeds 
to state that the ‘‘deponent’s belief as to the 
facts above stated’’ is based upon statements 
of the plaintiff and the plaintiff’s Boston at- 
torney, ‘‘who have both talked to deponent 
this morning over the telephone from Bos- 
ton,’’ and that ‘‘they narrated the facts to 
deponent exactly as they have been set forth 
in the complaint,’’ etc. The afliant asked 
for an attachment ‘‘without waiting for afli- 
davits to be obtained from Boston,’’ upon 
the ground that the property was ‘‘likely to 
be removed.’’ A warrant of attachment 
having been issued upon the complaint and 
affidavit, an application to vacate it was 
granted. Upon appeal to the General Term, 
the order vacating the attachment was re- 
versed and the attachment reinstated. The 
Court of Appeals through Gray, J., say: 

Tn this case the writ was applied for upon statements 
made upon the information and belief of the depo- 
nent, and the question is whether the information con- 
cerning the material facts appeared to have been ac- 
quired in such a manner as to justify the judge in 
acting uponit. Was the source of the information 
such as the judge could accept as satisfactory? The 
atliant, in such cases, is not required to have a per- 
sonal knowledge of the facts required to be stated; 
but it is essential that his information must appear to 
have been competently derived; as otherwise the judi- 
cial officer whose action has been invoked, is without 
jurisdiction to proceed. Itis clear that the attorney 
in this case obtained his information by a communica- 
tion made through the telephone upon the morning 
of the day upon which the complaint and affidavit 
were sworn to, and that his belief was based upon it, 
in making his statements concerning the facts con- 
stituting the cause of action, the absence of counter- 
claims, and the non-residence of the defendants. 


Those were the material facts required to be proved 
to the satisfaction of the judge, and we do not think 








that the proof as to the source of the information con- 
cerning them was sufticient, for the reason that there 
was lacking any degree of certainty that the plaintiff 
himself ever made the communication to the afliant. 
There would be no objection to the information hay- 
ing been conveyed through the medium of the tele- 
phone, if it had been made to appear that the afliant 
was acquainted with the plaintiff, and recognized his 
voice, or if it had appeared in some satisfactory way 
that he knew it was the plaintiff who was speaking 
with him. None of these facts however were averred. 
There was absolutely nothing upon which the judge 
could pass to show that it was the plaintiff who was 
speaking, and not some undisclosed person who, in 
the plaintiff’s name, furnished to the attorney the in- 
formation made use of. The perfection to which the 
invention of the telephone has been brought has im- 
mensely facilitated the intercommunication of in- 
dividuals at distant points, and inasmuch as the voice 
of the speaker is heard, in most, if notin all cases, 
the identification of the speaker should be possible. 
The very facility of communication and of identifica- 
tion permits, and therefore imposes a duty upon the 
party who invokes judicial action upon the strength 
of information so received, to state his knowledge or 
his grounds for believing that it actually came from 
the party required to furnish it. To authorize an at- 
tachment to issue upon the affidavit furnished here 
was in disregard of the rule which requires that the 
source of information shall be disclosed in such a way 
as to enable the court to decide upon. the probable 
truthof the statements and the authenticity of the 
jurisdictional facts. Judicial action upon such a 
source of information as was here disclosed was justi- 
fied below by analogy with telegraphic communica- 
tion. The analogy is incomplete. If the information 
comes through the telephone it is quite possible to 
identify the speaker. Then, too, there is notin the 
ease ofa telephonic communication any record, like 
the message which, in the case of the use of the tele- 
graph, remains for reference and verification. 

For these reasons, as well as for those stated in the 
opinion of Mr. Justice Barrett, at special term and of 
Mr. Justice Van Brunt, dissenting, at general term, 
the order of the general term should be reversed and 
that of the special term should be affirmed, with costs 
in all the courts. 





MAstTeR AND SERVANT—CONTRACT OF Ex- 
PLOYMENT—WRONGFUL DiscHARGE.—In Van 
Winkle v. Satterfield, 25S. W. Rep. 1113, 
the Supreme Court of Arkansas decide that a 
contract for services of a salesman in a store 
does not imply a covenant by him to violate 
the law by working on Sunday. The court 
said inter alia: 

The following facts show how the discharge oc- 
curred. <A post office was in the rear end of the store. 
Tho entrance to it was the front door of the store, 
which was kept open on Sundays from 8 to9 A. M., 
from 12 tol Pp. M., and4 to5 p. M., to enable citizens 
to get their mails. Satterfield was in the employ of 
Van Winkle before the written contract was entered 
into, and had been in the habit of remaining in the 
store, and watching the goods, while it was open on 
Sundays. Van Winkle undertook to make railings to 
protect the goods so thatit would not be necessary 
for Satterfield to remain on Sundays. ‘They were to 
be made so that they could be put up and taken down 
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at will. In the event they had been made and used, it 
would have been necessary to put them up on Satur 
day nights, and carry them tothe cellar on Monday 
mornings. Upon his undertaking to make them, Sat- 
terfield proposed to remain in the store while it was 
open on Sundays, saying that he preferred doing so to 
putting them up and carrying them in and out of the 
store. They were not made, and Satterfield continued 
to watch the goods on Sundays, with few exceptions, 
until he was discharged on his refusal to do so any 
longer. At the time of his discharge he offered to 
perform his contract—insisting, however, that it was 
no part of his duty to remain in the store on Sundays 
—and notified Van Winkle, in writing, that he elected 
to work for him under his contract until the Ist of 
January, 1893, and thereby offered todo so. But Van 
Winkle refused to allow him to remain in his employ- 
ment unless he would stay in the store on the Sabbath, 
and take care of the goods, as he had been doing, 
which Satterfield declined to do, and he was thereupon 
discharged. On the 7th of January, 1891, Satterfield 
commenced this action against Van Winkle, on their 
contract, to recover the damages caused by its breach. 
Van Winkle admitted the discharge, but denied that 
it was wrongful. In April, 1891, the issues in the cause 
were tried by a jury. The foregoing facts were proved, 
and evidence tending to prove that Satterfield was out 
of employment, after he was discharged and before 
the trial, for 52 days, and that he was in business on 
his own account for the remainder of the time, was 
adduced. Whatthe value of his labors in his own 
business—which were performed after his discharge— 
was, does not appear. The jury returned a verdict in 
favor of the plaintiff for $104. The court rendered 
judgment accordingly, and the defendant appealed. 

Two questions are presented for our consideration: 
(1) Was the discharge wrongful? And (2), if so, what 
damages were recoverable? 1. Was Satterfield wrong- 
fully discharged? In general a contract to labor by 
the month or year does not bind the laborer to work 
on Sunday. The presumption is, men do not intend 
to violate the law, unti] the contrary appears (John- 
ston v. Com., 22 Pa. St. 109). Where an instrument 
of writing is susceptible of two conflicting coastruc- 
tions, one of which would render the contract unlaw- 
ful, and the other lawful—to carry this presumption 
into effect—the latter should be adopted (Gauss v. 
Orr, 46 Ark. 129). Necessity, which can be availed 
by the exercise of reasonable precaution, cannot ex- 
cuse or justify labors on the Sabbath which are for- 
bidden by the statutes (State v. Goff, 20 Ark. 289). The 
contract sued on did not require the parties to labor 
on Sunday. Satterfield only bound himself by it to 
discharge the duties of a salesman or clerk. The vio- 
lation of the Sabbath was not among those duties. The 
work which the appellant demanded of him could not 
be lawfully done on the Sabbath. The evidence does 
not show that there was any necessity for it, or that it 
could not be avoided by means which would have 
subserved the purpose for which it was required. On 
the contrary, it does show that railings would have 
served the same purpose. Satterfield was, conse- 
quently, wrongfully discharged. 








ASSAULTS BY SERVANTS. 


I propose to consider some of the phases 
of the master’s liability for assaults com- 
mitted by his servant. It isa universally 
recognized application of the rule respondeat 





superior that the master is liable even for the 
malicious and ill-advised acts of the servant 
in the general scope of his employment,' or, 
as it has been expressed, when the act done 
by the servant was something which his em- 
ployment contemplated and which if properly 
and lawfully done would have been within 
the scope of his functions.” It is not essen- 
tial of course to the liability of the master for 
his servant’s assault that it should be com- 
mitted by the master’s orders. The wrong- 
ful act may well be in the scope of the serv- 
ant’s employment, and the master liable in 
damages, although the immediate cause of 
the injury was the servant’s violation of his 
master’s express orders.® In such a case the 
master cannot relieve himself from liability 
by showing that his servant exceeded his au- 
thority and violated his instructions. For 
instance, where defendant instructed his sons 
to drive out plaintiff’s cattle which were tres- 
passing on his field, but cautioned them not 
to chase them with dogs, he is notwithstand- 
ing liable for injury to the cattle caused while 
so driving them out, with dogs in violation of 
his instructions.‘ In McClung v. Dearborn,’ 
the Supreme Court of Pennsylvania held that 
while a master is not liable for the willful and 
independent trespass of his servant, yet 
he is responsible civilly for the manner in 
which the servant does the work that he is 
employed to do, and it is the character of 
the employment when an act is done, and 
not the private instructions to the servant, 
by which the master’s liability is to be deter- 
mined. In that case, the master claiming 
ownership of an organ in the possession of 
another sent his servants to the house where 
the organ was, to take possession of it him- 


1 Pittsburgh, ete. R. Co. v. Kirk, 102 Ind. 399; Phe- 
lan v. Stiles, 48 Conn. 426; Adams v. Cost, 62 Md. 264; 
Howe v. Newmarch, 12 Allen, 49; Golden vy. Newbrand, 
52 Iowa, 59; Rounds v. Delaware, etc. R. Co., 64 N. Y. 
129; Quinn v. Power, 87 N. Y. 585; Wood on Master 
and Servant, pp. 593, 594; Garretson vy. Duenckel, 50 
Mo. 104. Though, manifestly, a master cannot be 
held liable for the act of a servant who uses his posi- 
tion to protect him in the prosecution of a purely 
private purpose unconnected with the business of the 
former.’ Evansville, etc. R. Co. vy. Baum, 26 Ind. 70; 
Gilliam y. South, ete. R. Co., 70 Ala. 268; Rounds v. 
Deleware, etc. R. Co., 64 N. Y. 129. 

2 Cooley on Torts, 536. 

8 Garretson v. Duenckel, 50 Mo. 104; McClung vy. 
Dearborne, 134 Pa. St. 396. 

4 Schmidt v. Adams, 18 Mo. App. 482, citing and re 
lying on Garretson v. Duenckel, supra. 

5 184 Pa. St. 396. 











448 CENTRAL LAW JOURNAL. No. 21 

















self. The servants entered and took posses- 
sion of it by force and violence. The court 
held the master liable for their trespass, 
though in committing it they violated his ex- 
press instructions, which were not to commit 
any assault, nor to break the law. The case 
of Garretson v. Duenckel,® cited above, al- 
though a case of negligence and not of willful 
assault, happily illustrates this principle. 
There the defendant, the proprietor of a gun 
store, was held liable for an injury occasioned 
to plaintiff by the accidental discharge of a 
rifle which a clerk had loaded while exhibit- 
ing it to a customer, in direct violation of 
defendant’s orders which prohibited the 
loading of any fire-arms in the store. In that 
case, Judge Wagner said: ‘‘In determining 
whether a particular act is done in the course 
of a servant’s employment, it is first proper to 
inquire whether the servant was at the time 
engaged in serving his master. If the act 
was done while the servant was at liberty 
from his service, and pursuing his own ends 
exclusively, there can be no question that 
the master is not responsible, even though 
the injuries complained of could not have 
been committed without the facilities afforded 
by the servant’s relations to his master.’’ 
After reviewing the authorities he concludes 
that in this case Brewer, the clerk, ‘‘was un- 
questionably aiming to execute the order of 
his principal or master. He was within the 
scope of authority and engaged in further- 
ance of his master’s business. There is no 
pretense that he was endeavoring to do 
anything for himself. He was acting in pur- 
suance of authority, and trying to sell a gun, 
to make a bargain for his master, and in his 
eagerness to subserve his master’s interests 
he acted injudiciously and negligently. It 
makes no difference that he disobeyed in- 
structions. Innocent third parties who are 
injured in consequence of his acts cannot be 
affected thereby.’’ Perhaps the most numer- 
ous group of cases of assaults by servants are 
those where the servant is charged by his 
master with the duty of keeping order or of 
enforcing reasonable and proper regulations. 
The very nature of such a duty presupposes 
the possibility of a contest and even of a 
physical conflict and we are not surprised to 
find the courts ruling, in such cases, that 
the master is liable even for the wrongful, 


8 50 Mo. 104. 








unnecessary and malicious assaults,committed 
in the course of the discharge of such duty. 
Thus in the recent case of Oakland City A. 
& I. Soc. v. Bingham,’ recently decided by 
the Indiana Court of Appeals, it was held that, 
where the gatekeeper of the defendant fair 
company, being -authorized to keep order 
and eject those who were not rightfully on 
the fair grounds, wrongfully ejected plaintiff, 
and, for some fancied violation of the rules of 
demeanor, inflicted malicious injury on him, 
defendant fair company was liable in dam- 
ages. Said the court, Crumpacker, J.: 
‘*Where a master employs one in a vocation 
requiring him to act under certain conditions 
and- commits to his discretion the duty of de- 
termining when and what action may be 
necessary, the employer will be responsible 
for the misjudgment, as well as the miscon- 
duct of the servant, and if he acts when there 
is no occasion for it at all, though intending 
to accomplish some end of his employment, 
such responsibility will still exist. * * * 
If in the exercise of such judgment, he 
wrongfully ejected appellee from the ground, 
or if a fancied violation of some rule of de- 
meanor so excited the gatekeeper’s anger 
that he inflicted a malicious injury in at- 
tempting to enforce its observance, the ap- 
pellant saould be held for the result.’ In 
the case of Rounds v. Delaware, etc., R. Co. 
which may be regarded as a leading case on 
this subject, the rule is thus expressed: 
‘‘The master who puts a servant in a place 
of trust or responsibility, or commits to him 
the management of his business or the care 
of his property, is justly held responsible 
when the servant through lack of judgment 
or discretion, or from infirmity of temper, or 
under the influence of passion aroused by the 
circumstances and the occasion, goes beyond 
the strict line of his duty or authority and 
inflicts an unjustifiable injury upon another. 
* * * If he is authorized to use force 
against another when necessary in executing 
his master’s orders, the master commits it to 
him to decide what degree of force he shall 
use ; and if, through misjudgment or violence 
of temper, he goes beyond the necessity of 
the occasson, and gives a right of action to 
another, he cannot, as to third persons be 
said to have been acting without the line of 


7 4 Ind. App. 545, 31 N. E. Rep. 383. 
8 64 N. Y. 184. 
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his duty or to have departed from his mas- 
ter’s business.’’? In this case defendant’s 
rules forbade all persons except certain em- 
ployees riding on the baggage cars and di- 
rected baggagemen to rigidly enforce the 
rule. Plaintiff, a twelve year old boy, a mere 
trespasser, had jumped on the car and was 
riding in violation of the rule. The baggage- 
man ordered him off while the car was in mo- 
tion. Plaintiff replied that he could not get 
off because of a pile of wood which was near 
the track, whereupon the baggageman kicked 
him off and he fell against the wood and then 
under.the cars and was injured. It was held 
that the evidence was sufficient to authorize 
the submission of the case to the jury. This 
doctrine is illustrated by cases of assault by 
a bar-keeper, ejecting plaintiff from defend- 
ant’s saloon ;!° of defendant’s clerk, because of 
plaintiff’ s refusal to pay the hire of a tricycle ;" 
of defendant’s foreman in ejecting plaintiff, a 
discharged employee from the works.” In 
Smith v. Memphis, etc. Pkt. Co.,!* the Tennes- 
see court refused to apply the rule in the 
case of a ‘‘roustabout’’ who was engaged on 
defendant’s boat in loading and unloading 
freight under the direction of the mate and 
who was assaulted by the mate while so en- 
gaged. Manifestly this decision is at vari- 
ance with the current of authority. 

It cannot be said, however, that the mas- 
ter’s liability for an assault committed by the 
servant is limited to those cases in which 
the attack made by the servant if properly 
and lawfuly done, would have been within 
the authority vested in him by his master. 
Thus where the proprietor of a museum em- 
ployed a traveling theatrical company to play 
for him, and one of that company was col- 
lecting tickets and attending to those who 
wanted to exchange seat tickets for other 
seat tickets was approached by plaintiff with 
arequest to exchange seat-tickets for him- 
self and wife for other seats, told him to-get 
in line and take his turn and upon his refusal 
to do so, after some words assaulted the 
plaintiff, it was held, by the City Court of 
Brooklyn, that the evidence of such facts 


% Compare Seymour v. Greenwood, 7 Hurl. & N. 
854. 

10 Fortune y. Trainor, 19 N. Y. Supp. 598; Brazil v. 
Peterson, 44 Minn. 212, 46 N. W. Rep. 331. 

ll Baylis v. Schwalbach, 14 N. Y. Supp. 933. 

12 Rogahn y. Moore Mfg. & F. Co., 48 N. W. Rep. 
669. 


1S. W. Rep. 104. 





was sufficient to require the submission to 
the jury of the question whether such tickets 
taken was defendant’s servant and whether, 
when he assaulted plaintiff he was engaged in 
his master’s business and acting within the 
scone of his employment." 

But, on the other hand, in some of the 
cases where the servant is not vested with 
authority to enforce regulations or keep order, 
and the nature of his employment and the 
execution of his master’s orders do not in- 
volve the exercise of a discretion or require 
the employment of force, it has been held 
that the mere fact that the servant, at the 
time of the assault, was engaged in the per- 
formance of his duties will not render the 
master liable. Thus where a sleeping car 
porter, a mere menial with no authority as to 
the company’s regulations except to report 
violations of them, wantonly assaulted and 
beat a stranger who came in from another 
car to ask the privilege of washing his hands, 
it was held that his acts were not within the 
scope of his employment and the company 
was not liable.” In the case of a lock- 
keeper of a canal whose only duties were to 
keep the locks, open aud close them, and to 
collect the tolls, but who assaulted and 
cruelly beat an oyster trader, under pretext 
that he had not paid his toll, when the canal 
company was sued for these tortious acts, it 
was held that it was not liable, that the lock- 
keeper was not ‘‘at the time engaged in serv- 
ing his master.’’® And so, where one was 
employed to deliver certain tea to plaintiff, 
and assaulted him because of his refusal to 
accept one chest that was broken, it was held 
that the defendant, his master, was not liable 
for the assault.” The Missouri case of 
Snyder v. Hannibal, etc. R. Co.,'* while a 
negligence case and not strictly in poins de- 
serves mention in connection with the 
Rounds case above discussed, because it il- 
lustrates the converse of the rule which pre- 
vailed in that case.. In the Missouri case the 
injury resulted not from the unjustifiably 
brutal enforcement of defendant’s regulations, 
but in their violation by defendant’s servants 
in inviting plaintiff’s son, a nine year old boy, 


14 Fowler v. Holmes, 3 N. Y. Supp. 816. 

15 Williams v. Pullman Palace Car Co., 40 La. Ann, 
87, 3 South. Rep. 631. 

16 Ware v. Baratraria, 15 La. 169. 

17 Mecham vy. Morewood, 5 N. Y. Supp. 710. 

18 60 Mo. 412. 
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to ride on defendant’s train which was not 
employed in carrying passengers and where 
they had no authority to permit persons to 
be. It was held that defendant was not lia- 
ble for the injury which resulted. Said 
Hough, J.: ‘“The mere fact that a tortious act 
is committed by a servant, while heis actually 
engaged in the performance of the service he 
has been employed to render cannot make 
the master liable. Something more is re- 
quired. It must not only be done while so 
employed, but it must pertain to the particu- 
jar duties of that employment.”’ 

Witiram L. MurFres, Jr. 








ESTOPPEL IN PAIS—PLEADING. 
DEAN V. CRALL. 


Supreme Court of Michigan, February 6, 1894. 

1. An estoppel by representations cannot exist unless 
one was misled to his injury by reason of his belief 
therein and reliance thereon. 

2. In equity an estoppel in pais must be pleaded, 
when it constitutes the basis of a right to sue or 
ground of relief or is relied upon as a defense. 

8. In actions at law an estoppel in pais need not be 
pleaded. 


HooKER, J.: One Samuel W. Bishop executed 
to the plaintiff two promissory notes for $200 


each. To these notes he forged the name of the 
defendant. For this crime it appears Bishop was 


convicted, and sent to the penitentiary. Plaint- 
iff and his attorney went one night, about 11 
o’clock, to the defendant’s house, and, under 
threats made by them, he was induced to pay the 
notes. Defendant afterward sued plaintiff to re- 
cover the money so paid, on the ground that it 
was obtained from him by duress, and recovered 
judgment. Plaintiff then asked to have that 
judgment against him set aside, promising to 
pay the amount and costs if that was done. The 
judgment was set aside. Plaintiff paid the de- 
fendant the amount and costs thereof, and re- 
ceived back from him the notes here in contro- 
versy. Plaintiff thereupon brought this suit 
against Bishop and Crall, declaring upon the 
common counts alone. Defendant Crall de- 
manded a bill of particulars, which was furnished, 
and contained only copies of these notes, with 
the statement that they constituted his cause of 
action in the case. Defendant filed an affidavit 
with his plea, denying the execution of the notes. 
Upon the trial, plaintiffs sought to recover against 
Crall solely upon the ground of an estoppel. The 
estoppel is based upon the plaintiff's testimony 
that the defendant, Crall, onee told him that the 
notes were all right; that he would stand by 
them, and see them paid. This conversation 
took place March 3d. The payment by defend- 











ant to plaintiff under duress was made March 26th. 
The notes were received back from Crall August 
12th, when he paid the amount of the judgment 
Crall had recovered against him. 

We have carefully examined the evidence, and 
think that it does not show a state of facts which 
can be held to give rise to an estoppel. The notes 
were forgeries, and there is evidence that the de- 
fendant promised to pay them. The evidence is 
not very clear that the plaintiff was misled into 
the belief that the signatures were genuine, 
though perhaps that question was a proper one 
for the jury. But an estoppel cannot exist unless 
one is misled to his injury by reason of his belief 
in and reliance upon the representations alleged, 
and we find nothing of the kind here. Palmer v. 
Williams, 24 Mich. 328. We are not referred to 
any evidence tending to show that the plaintiff 
lost any opportunity to collect from Bishop, or 
was in any way worse off when he was told by the 
defendant that the notes were forgeries than ‘he 
was at the time the promise to pay was made. It 
is argued that he might have attached the prop- 
erty of Bishop, but the charge alone is cited to 
support the proposition. No proof is referred to, 
showing that he had either opportunity or desire 
to make his debt by attachment against Bishop. 

It is contended that under the rule laid down 
in the case of Gooding v. Underwood, 89 Mich. 
191, 50 N. W. Rep. 818, and Pearson v. Hardin, 95 
Mich. 360, 54 N. W. Rep. 904, it was necessary to 
set up theestoppel in the declaration. It is the 
settled rule in Michigan that in equity cases an 
estoppel in pais must be pleaded. where it consti- 
tutes the basis of a right to sue and ground of re- 
lief, or is relied upon as a defense. Cicotte v. 
Gagnier, 2 Mich. 381; Moran y. Palmer, 13 Mich. 
367; Connerton vy. Millar, 41 Mich. 608,2 N. W. 
Rep. 932; Dale v. Turner, 34 Mich. 405. With 
the exception of the two cases cited, it is believed 
that it has not, in this State, been held necessary, 
in actions at law; and these cases are like the one 
at bar, where the respective causes of action were 
based solely and entirely upon estoppel. In En- 
gland it was formerly no uncommon thing to 
plead an estoppel by way of defense. Indeed, 
where the scheme of pleading was designed to 
eliminate unnecessary questions, and reduce the 
case to a single iss1e, it was a natural and proper 
course, and some cases have held that it was nec- 
essary to plead estoppel of record. A similar 
practice prevailed to some extent in cases of es- 
toppel in pais, and it seems to have been thought 
advantageous to do so, instead of proving it un- 
der the general issue. Needler vy. Bishop of Win- 
chester, Hob. 220a; Treviban v. Lawrence, 2 Ld. 
Raym. 1051; Sanderson vy. Collman, 4 Man. & 
G. 209; Darlingtonv. Pritchard, Id. 783; Veale 
v. Warner, 1 Wms. Saund. (Ed. 1871), 576, and 
note. In some of the American States, estoppel 
in pais can be given in evidence only when 
pleaded. Clauser v. Jones, 100 Ind. 123; Wood 
v. Nicholls, 33 La. Ann. 744; Ramson v. Stan- 
berry, 22 Iowa, 334; Noble v. Blount, 77 Mo. 242; 
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Warder v. Baldwin, 51 Wis. 450, 8 N. W. Rep. 
257. But at common law it seems to be settled 
that estoppel in pais need not be pleaded, and, 
whatever difference in the effect may have once 
resulted from a failure to plead it, none is now 
recognized. Sanderson v. Collman, 4 Man. & G. 
220, 222; Freeman vy. Cooke, 2 Exch. 662. In 
many instances it is impracticable to plead es- 
toppels, as they first come to light upon the trial, 
in answer to evidence not anticipated. That is 
perhaps not true in the two cases named, or in 
this case; but a case can easily be imagined where 
the claim of forgery mighi first come to the 
knowledge of the plaintiff upon the trial, and if a 
plaintiff were not convinced of its truth he might 
not care to amend his declarationif the opportu- 
nity were given. Again, it is somewhat illogical 
to say that the estoppel constitutes the cause of 
action. On the contrary, as shown in Pearson v. 
Hardin, it tends to establish the obligation alleged 
by way of an admission, which is receivable in evi- 
dence to establish the signature, which admission 
becomes conclusive of the fact when all of the 
elements, of estoppel are present. We think, 
therefore, that the adherence to the rule mentioned 
would be unwise, and that these cases should be 
overruled in this particular. The judgment must 
be reversed, and a new trial ordered. 

McGratn, C. J., and LonG and MONTGOMERY, 
J. J., concurred. . 

GRANT, J.: I can see no good reason why the 
same rule should not apply at law as well as in 
equity, where the sole ground of action is an es- 
toppel. That it must be pleaded in equity is con- 
ceded. The object of pleading is to inform the 
defendant of the cause of action against him, and 
the ground upon which a recovery is sought. In 
Gooding v. Underwood, 89 Mich. 191, 50 N. W. 
Rep. 818, the plain issue presented by the declar- 
ation was the acceptance of an order. In the 
present case it was the making of a promissory 
npte which was known by the plaintiff, before 
he brought suit, to have been forged. Clearly, 
therefore, he could not maintain an action on the 
note itself, as against the defendant. It by no 
means follows that in every case an estoppel 
must be pleaded, and it may be conceded that 
plaintiff's counsel correctly state the general rule, 
that, where no opportunity to plead an estoppel 
is given. it may be given in evidence under the 
general issue. But this cannot be said of either 
Gooding v. Underwood or the present case. It 
certainly must be very rare that the forgery of an 
instrument declared upon can come to the knowl- 
edge of the plaintiff at the trial. Under our 
practice, unless the execution of the instrument 
declared upon is denied under oath in an affidavit 
filed with a plea, its execution is admitted, and 
the plaintiff's prima face case is made upon the 
production of the writing. Plaintiff, in sucha 
case, has had no opportunity to plead an estoppel 
and, whatever the defense set up upon the trial, 
the plaintiff may reply an estoppel without plead- 
ing. This ruleseems to me to be founded in 





good sense. But this is solely a question of prac- 
tice, which should be settled, whenever possible, 
by the unanimous decision of the court. I there- 
fore yield to the opinion of my brethren in the 
establishment of the rule that it is not necessary 
to plead an estoppel. 

Notre.—E£ssentials of Estoppel by Representation. 
—The doctrine laid down in the principal case is en- 
tirely in accord with the authorities upon the subject 
of estoppel by conduct. The essential elements of 
estoppel by conduct are, first, there must have been a 
false representation or a concealment of material facts. 
7 Am. & Eng. Enc. of Law, p. 12; Pittsburgh v. Dan- 
furth, 56 N. H. 272; Griffith v. Wright, 6 Colo, 248; 
Blum v. Merchant, 58 Tex. 400. But the representa- 
tion need not have been the sole inducement of the 
change in position. McAleer v. Horsey, 25 Md. 439. 
Silence, when it is the duty of the party to speak, is 
equivalent to concealment. Studdard v. Lemmond, 
48 Ga. 100; Markland Co. v. Kimmel, 87 Ind. 560; 
Janeson vy. Janeson, 66 Ill. 259; Griffin v. Nichols, 51 
Mich. 575; Cady v. Owen, 34 Vt. 598; Wheeler v. New 
Brunswick Road, 115 U.S. 29; Texas, ete., R. R. v. 
Kobards, 60 Tex. 545. The representation must be 
plain and certain (Lawrence Univ. v. Smith, 32 Wis. 
587; Tillotson v. Mitchell, 111 Ill. 518; Lash vy. Ren- 
dell, 72 Ind. 475; Townsend v. Todd, 47 Conn. 190; 
Bennett v. Dean, 41 Mich. 472; Moors v. Albro, 129 
Mass. 9; Roach ve Brannan, 57 Miss. 490), and odi- 
narily in reference to past or present facts only (Allen 
v. Rundle, 50 Conn. 9; Jackson y. Allen, 120 Mass. 
64), not matters of law or opinion. Phelps y. Ill. 
Cent. Road, 94 Ill. 548; MecGirr v. Sell, 60 Ind. 249; 
Hammerslough vy. Kansas City Association, 79 Mo. 81; 
Chatfield v. Simmon, 92 N. Y. 209; Birdsey vy. Butter- 
field, 34 Wis. 52. The representations must have been 
made or the concealment practiced with knowledge of 
the facts (Clinton v. Haddam, 50 Conn. 84; Davis v. 
Bagley, 40 Ga. 181; Gray v. Agnew, 95 Ll. 315; Lee v. 
Templeton, 73 Ind. 315; Proctor v. Putnam Machine 
Co., 187 Mass. 159; Frederick vy. Missouri River, ete., 
Road, 82 Mo. 402; Van Ness v. Hadsell, 54 Mich. 540; 
Turner y. Ferguson, 58 Tex. 9; Fay v. Tower, 58 Wis. 
286), unless the party was bound to know them (Stone 
vy. Great Western Oil Co., 41 Ill. 85; Leather Manu- 
facturers’ Bank v. Morgan, 117 U.S. 96), or his igno- 
rance thereof was the result of inexcusable negligence. 
Griffith v. Wright, 6 Colo. 248; Raley v. Williams, 73 
Mo. 310; Barstow v. Savage Mining Co., 64 Cal. 388; 
Sutton v. Wood, 27 Minn. 362. The party relying on 
the representation must have been ignorant of the 
facts. William v. Wadsworth, 51 Conn. 277; Powell 
v. Rogers, 105 Ill. 818; Shillock v. Gilbert,27 Minn. 
378; Robbins v. Potter, 98 Mass. 5382; Kingman v. 
Graham, 51 Wis. 232. He is justified in acting on clear 
positive representations though he has means of 
knowing the truth of the matter. Dodge v. Pope, 93 
Ind. 480; Webster v. Bailey, 31 Mich. 36; David v. 
Park, 103 Mass. 501; Wannell v. Kem, 57 Mo. 478. 
The representation must have been made or the con- 
cealment practiced with the intgntion that it should 
be actedupon. Planters’ Ins. Co. v. Selma Bank, 638 
Ala. 585; Fawcett v. New Haven Wagon Co., 47 Conn. 
224; Robb v. Shephard, 50 Mich. 189; Allum vy. Perry, 
68 Me. 282; Zuchtman y. Roberts, 109 Mass. 58; Par- 
ker y. Moore, 59 N. H. 454. The other party must 
have been induced to act upon the representation or 
concealment. Daniels v. Equitable Ins. Co., 48 Conn. 
101; Powell v. Rogers, 105 Ill. 318; Palmer v. Meiners, 
17 Kan. 478; Burke v. Adams, 80 Mo. 504; Monks v. 
Belden, 80 Mo. 689; Canning v. Brown, 50 Mich. 436- 
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His action must have been of a character to result 
in substantial prejudice were he not prompted to rely 
on the estoppel. Yates v. Hurd, 8 Colo. 348; Town- 
send Bank v. Todd, 47 Conn. 190; Jamison v. Miller, 
64 Iowa, 402; Anderson v. Hubble, 93 Ind. 570; Voor- 
his v. Olmstead, 66 N. Y. 113; East vy. Dolihite, 72 N. 
Car. 562. And generally where a person by a word or 
conduct voluntarily induces another to act on a belief 
in the existence of a certain state of facts he will be 
estopped as against him to allege a different state of 
facts. 7Am.& Eng. Enc. of Law, p. 20; Larkins v. 
Mead, 77 Ala. 485; Genoa v. Van Alstyne, 108 Ill. 555; 
Caswell vy. Fuller, 77 Me. 105. On this general subject 
see Articles in 4 Cent. L. J. 484; 7 Cent. L. J. 403; 10 
Cent. L. J. 201; 12 Cent. L. J. 29; 25 Cent. L. J. 400. 

Pleading an Estcppel.—As the principal case shows 
the authorities upon the subject of whether it is nec- 
essary to plead an estoppel in pais in an action at law 
are somewhat conflicting, the weight of authority, 
however, being that such estoppel need not be pleaded. 
Bigelow on Estoppel, 5th Edition, p. 699, and cases 
cited. At common law the facts constituting an es- 
toppel in pais need not be pleaded. Bigelow on Es- 
toppel, 5th Edition, p. 699; Coleman y. Pierce, 26 Minn. 
123; Turnipseed v. Hudson, 50 Miss. 429; Mayer v. 
Ramsey, 46 Tex. 371; 7 Am. & Eng. Ene. of Law, p. 
33. But the rule has been changed by statute in some 
States. Clauser v. Jones, 100 ind. 123; Phillips v. Van 
Shack, 37 Iowa, 229; Bray v. Marshall, 75 Mo. 327; 
Dale v. Turner, 34 Mich. 405; Warder v. Baldwin, 51 
Wis. 450. But in the absence of such statute the weight 
of authority is decidedly with the conclusion of the 
court in the principal case that in actions at law an 
estoppel need not be pleaded. Though arecent de- 
cision of the Texas Court of Appeals, in the case of 
Howard v. Metcalfe (not yet reported), reverses the 
trial court upon the sole ground that the trial judge 
charged the jury upon an issue of estoppel which 
arose upon the evidence at the trial and which was not 
pleaded. . 





JETSAM AND FLOTSAM. 


RIGHT TO PRIVACY AGAIN. 

Marks v. Faffa (N. Y. Law Jour., Jan. 6, 1894), like 
other cases of its kind, furnishes in the action of the 
defendant most satisfactory evidence of the justice of 
the rule of law which gives men “the right to be let 
alone.’’ The defendant, editor of a newspaper called 
“Der Wachter,” started to publish portraits of the 
plaintiff, once an actor, now a law student, and of an 
actor called ‘‘Mogulesko,” and invited his readers to 
give by vote their opinions as to which of the two was 
the more popular. Now itis a perversion of the law 
of truth in libel to say that it applies to such a case. It 
is not a case of libel but of invasion of privacy, of un- 
warrantable and impertinent disregard for the feelings 
of a person who has in no way offered himself for such 
criticism. McAdam, J., granted the injunction applied 
for, saying that the plaintiff’s right was “tooclear . 
. . to require further discussion.” It is pleasant 
for the Review to notice that, as in other cases on the 
subject, the reasoning of Messrs. Warren and Brandeis’ 
article (4 Har. Law Rey. 193) is adopted by the court. 
—Harvard Law Review. 

PARTICIPATION IN PROFITS DOES NOT MAKE A 
PARTNERSHIP. 

The distinction between a corporation and an as- 
sociation is well discussed by Judge Williams in Re 
Gibbs’ Estate (Pa. 1893), 27 Atl. Rep. 383. It was 





sought to charge asa partner the estate of Gibbs, a 
stockholder in the Home Savings Bank, an organiza- 
tion doing business with a president, cashier, and 
board of directors, whose certificates of stock recited 
organization under the laws of the State, and whose 
profits were distributed as dividends on the stock. 
This organization the court holds, is that usually 
adopted by corporations, and does not tend to prove a 
partnership. "he fact that profits were distributed 
in the form of dividends on stock, is also distinctive of 
a corporation rather than an association. These cir- 
cumstances, standing alone, are not proof, prima facie, 
of the contention that the bank wasa partnership, 
and the decedent a partner. If the decedent had re- 
ceived profits from a business apparently conducted 
by a partnership, he would have been put upon his 
explanation, and failing to make one would have been 
held to be a partner. The burden in that case would 
have been upon him. Having received dividends de- 
clared by a board of directors upon the stock into 
which the capital of the bank was divided, he could 
rest securely upon the apparent character of the 
transaction and the inferences naturally to be drawn 
from it. All the stockholders do not make a corpora- 
tion. (Cutshaw vy. Fargo, Ind. App. 1893, 34 N. E. 
Rep. 376). This was an action by all of the stock- 
holders of a corporation in their individual names, 
for the price of goods sold by their corporation. 
Chief Justice Gavin says, ‘‘The corporation has an 
existence and personality separate and distinct from 
its members. Its rights and liabilities are to be worked 
out through its corporate existence, and not through 
its individual members. The suit cannot be main- 
tained on the ground that the stockholders are the 
real parties ininterest. The stockholders are not in 
legal contemplation the rea! parties in interest in the 
claim proved in this case. As stockholders they may 
finally be entitled to the proceeds of this suit or not. 
That will depend on the financial obligations of the 
corporation to which the fund thus derived is first 
applicable. Whatever interest these stockholders 
may finally have in such proceeds, will be not a direct 
interest in this particular cause of action, but a gen- 
eral interest in all the assets of the corporation to be 
received in due time and proper manner from the 
corporation.”— University Law Review. 

The compentency of photographs as evidence is one 
of the novelties in modern law as to which there is 
stillsome difference of opinion. In the case of the 
United States v. Lot of Jewelry, 59 Fed. Rep. 684, 
January 9, 1894, it was held that it is competent for 
the purpose of proving the identity of a person al- 
leged to have passed under different names in differ- 
ent places, to show a photograph to witness who 
knew the person passing under the names, respec- 
tively, and ailow each to testity that he looked like the 
man he had so known. The court, Benedict, D. J., 
says on this point: 

“During the trial it became important for the gov- 
ernment to show that a man named Vollkringer, who 
had a stock of jewelryin a store in Paris, of which 
the jewelry proceeded against as shown to have been 
a part, came to New York, as a passenger, by the 
steamship New York under the name of Flamant. In 
order to prove this, a witness who knew Vollkringer 
in Paris, was shown a photograph of aman, and he 
testified that Vollkringer’s appearance corresponded 
with the picture in the photograph. Another witness, 
who had known the man called Flamant at the hotel 
in New York, on being shown the same photograph, 
testified that Flamant’s appearance corresponded 
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with the photograph. When the photograph had 
been taken, and whether or not it was taken from 
Vollkringer, did not appear. This line of testimony 
was objected to, but, it seems to me, without good 
reagon. It was only another, and more definite, 
method of proving the appearance of the man Voll- 
kringer, and of the man who called himself Flamant. 
The resemblance of feature could surely be proved, 
to show that the man Vollkringer and the man called 
Flamant were the same person. Such testimony 
would not of course be conclusive, but in my opinion, 
it was some evidence pertinent to the inquiry then in 
hand.”—Albany Law Journal. 








BOOK REVIEWS. 


AMERICAN STATE REPORTS, Vol. 35. 

Among the many important cases reported and an- 
notated in this volume are State vy. Cunningham 
(Wis.), on jurisdiction of Supreme Court in extraor- 
dinary proceedings; Brunswick Gas Light Co. v. 
United Gas Fuel & Light Co. (Me.), on the right to 
transfer public franchises; Flock v. Gosnell (Md.), as 
to the lien of one co-tenant on the moiety or another; 
Mount Hope Cemetery Co. vy. City of Boston (Mass.), 
on legislative control over the property of municipali- 
ties, and Crighton vy. Dahmer, in which the Supreme 
Court of Mississippi held that injunction will not is- 
sue to restrain criminal proceedings unless they are 
instituted by a party to a suit already pending before 
the court and for the purpose of trying the same right 
that isin issue there. Published by Bancroft-Whit- 
ney Co., San Francisco. 


LAWYERS’ REPORTS ANNOTATED, BOOK 21. 

These reports, as their name indicates, are reports of 
the current cases of greatest value to the judge or prac- 
ticing lawyer, promptly reported and supplemented by 
exhaustive annotation by or under the direction of 
competent editors. From the mass of opinions filed in 
the different courts of the United States are culled the 
important cases for full reporting. Cases are not se- 
lected with a view toa definite number from a given 
State, but solely to accomplish the greatest usefulness, 
to cover the most desirable range of subjects arising 
from modern commercial and industrial develop- 
ments. This implies, generally, thoroughly consid- 
ered opinions by the most learned and able judges of 
the American bench. The reporting of the cases is 
done with care and thoroughness which the character 
of the decisions demand. Especial pains is taken to 
secure accuracy in titling. Carefully prepared syllabi, 
with indexed-words, are followed by date of decision 
of the case, its history, and statement of facts where 
not fully stated by the courtin opinion. <A carefully 
prepared synopsis of the points and authorities of 
counsel precedes the opinion which is an especial and 
valuable feature ofthese reports. The annotations are 
numerous, exhaustive of the authorities, and afford 
the practitioner a complete knowledge of the law 
governing the subject of the case. Each volume con- 
tains about nine hundred pages well printed and 
bound. Published by the Lawyers’ Co-operative Pub- 
lishing Co., Rochester, N. Y. 


THE PATTEE SERIES— ILLUSTRATIVE CASES FOR 
LAW SCHOOL USE. 
The publishers of this series declare, as the motive 
of its publication, that the “need of a series of illus- 
trative cases upon the various branches of the law has 








been almost universally felt by the professors and in- 
structors in all the law schools in the United States.” 
The series embraces six volumes, one containing il- 
lustrative cases on Contracts, two on Personalty, one 
on Domestic Relations, one on Realty and one on 
Partnership. It is stated to be the object of the 
series to make aclear and accurate statement of that 
part of jurisprudence with which the several volumes 
respectively deal, and to accompany each statement 
with a case illustrating its application. Such a com- 
bination of principle and “Illustrative Case” aids both 
the understanding and the memory. In addition to 
this advantage, the numerous cases and authorities 
cited, which the student is expected to read, fur- 
nishes an opportunity for him to examine the princi- 
ple in its applications to facts and circumstances 
greatly varying in their nature, interest, and im- 
portance. American cases rather than English have 
been selected. English authorities, however, are not 
ignored. They are frequently cited in the notes, it 
being the object to familiarize the pupil with the his- 
tory and growth of each principle to which his atten- 
tion is directed. The volumes are bound in cloth. 
Published by T. & J. W. Johnson &Co., Philadelphia. 





BOOKS RECEIVED. 


Digest of the Lawyers’ Reports Annotated (Cited ‘‘L. 
R. A.’’). VolumesI to XX., Inclusive, with full 
Index to Notes and Briefs. Prepared and Pub- 
lished by the Lawyers’ Co-Operative Publishing 
Company. Rochester, New York, 1894. 

The Law of Pleading under the Codes of Civil Pro- 
cedure. With an Introduction briefly explaining 
the Common Law and Equity Systems of Pleading, 
and an Analytical Index, in whichis given the 
Code Provisions as to Pleading in each of the 
States which have Adopted the Reformed Pro- 
cedure. By Edwin E. Bryant, Dean of Law Fac- 
ulty. University of Wisconsin. Boston, Little- 
Brown & Company. 1894. 





HUMORS OF THE LAW. 


According to a London newspaper a cow that wore 
a bell having been run over and killed on the railway, 
the owner brought suit against the railway company 
for damages. It was proved that the driver blew the 
whistle loudly, and tried to frighten the cow off the 
track. But the farmer’s lawyer also proved’that the 
cow rang her bell and tried to frighten the engine off 
the track, and so the jury decided in his favor. 

A case just settled on appeal in the Dutch courts 
establishes the fact that according to the law of Hol- 
land aman cannot be punished for kissing a strange 
lady in the streets against her wish. A young man 
having assaulted a young woman in this way in the 
streets of a little village near Utrecht, the latter com- 
plained to the burgo-master, who instituted proceed- 
ings, demanding that the offender should be fined one 
florin, or in default that he should be imprisoned for 
one day. The Utrecht court first of all, and now the 
appeal court at Amsterdam, have dismissed the case, 
the judge declaring that ‘‘to kiss a person cannot be 
an offense, as itis in the nature of a warm mark of 
sympathy.” 
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1. ADMINISTRATION — Claim against Estate.—Plaint- 
iff’'s insane sister being brought by her guardian to 
live with plaintiff, the latter gave up her former oc- 
cupation, and was constant in attendance on her sis- 
ter until the latter’s death, seven years later, the 
guardian furnishing support for both from the sister’s 
estate. Plaintiff putin a claim against her sister’s es- 
tate for her services: Held, that she need not prove 
an express promise to pay.—FULLER V. Mowry, R.I., 
28 Atl. Rep. 606. 

2. ADMINISTRATION — Executors—Rights to Profits.— 
Where testator devises his realty, but his personalty is 
insufficient to pay his debts, his executor can appro- 
priate the rents of the realty which fall due after testa- 
tor’s death to the discharge of the debts, rather than 
to sell the realty, or any part thereof.—TRIMMER V. 
TODD, N. J., 28 Atl. Rep. 581. 

3. ADMIRALTY—Property in Possession of Assignee.— 
Property in the hands of an assignee for the benefit of 
creditors, unlike property in the possession ofa re- 
ceiver, is not in custodia legis; and one who has a mari- 
time lien against it is not obliged to obtain the consent 
of a State Court before arresting the property in the 
admiralty.—THE JAMES Roy, U. S. D. C. (N. Y.), 59 
Fed. Rep. 784. 

4. ADMIRALTY — Shipping — Contract for Hiring.—A 
contract stipulated that the contractor should ‘‘pro- 
vide and furnish to” the government, whenever called 
upon during a specified year, ‘‘such vessels of the de- 
scriptions hereinafter given as may be required totake 
the place of the vessels now performing service,} 
and that in case of his failure so to do the government 
should have ‘‘the power to hire vessels elsewhere in 
open market” at his ‘“‘sole expense and charge:” Held, 
that this was a contract for hiring and not for service, 
and that the government was therefore bound to pay 
rent fora vessel furnished and accepted thereunder 
until final return to the contractor, although such ves- 
sel had been injured and laid up for repairs during 








part of the time it was inthe service of the govern- 
ment.—UNITED STATES V. SHEA, U. 8S. 8.C., 4S. C. 
Rep. 519. 

5. ADMIRALTY — Shipping—Limitation of Liability.— 
The word ‘‘freight,” as used in Rev. St. § 4283, which 
limits the liability of shipowners tothe value of the 
ship and her “freight then pending,” includes fare for 
passengers.—THE MAIN V. WILLIAMS, U.S.S. C.,148. 
C. Rep. 486. 

6. ADVERSE POSSESSION—Payment of Taxes.—Where 
an assessment for a certain year covered the whole of 
a certain ranch, describing it by boundaries, one claim- 
ing a part thereof by adverse possession, who did not 
pay taxes for such year, hasthe burden of showing 
that tbe part claimed by him was not within the as- 
sessment.—BALDWIN V. TEMPLE, Cal., 35 Pac. Rep. 
1003. 


7. APPEAL—Bill of Exceptions.—It is an invariable 
rule that, where a bill of exceptions is filed after the 
close of the term at which judgment was rendered, it 
must show aflirmatively, on its face, that it was pre- 
sented within the time allowed.—BANK OF KINGFISHER 
Vv. SMITH, Okla., 35 Pac. Rep. 955. 

8. ATTACHMENT—Property Subject to Process.—Un- 
der Code 1892, § 4234, providing that all property ac- 
quired by any person transacting business in his own 
name shall, as to the creditors of such person, be lia- 
ble for his debts, goods received by a firm doing busi- 
ness under the firm name, to be sold for another, are 
subject to attachment at instance of firm creditors.— 
CITIZENS’ BANK Vv. STUDEBAKER BROS. MANUF’G CO., 
Miss., 14 South. Rep. 733. 

9. ATTORNEY AND CLIENT—Lien.—The satisfaction of 
a judgment between the parties cannot prejudice the 
lien of the attorney for services rendered in the pro- 
curement of such jadgment; and execution may issue, 
notwithstanding, for the balance due him.—FOSTER V. 
DANFORTH, U. 8. C. C. (Vt.), 59 Fed. Rep. 750. 

10. BonpD—Sureties.—Where the liability of the prin- 
cipal in a bond is fixed by contract or by operation of 
law, his failure to sign the bond does not affect the 
liability of his sureties thereon.—COCKRILL V. DAVIE, 
Mont., 35 Pac. Rep. 958. 

1l. BOUNDARIKS — Adverse Possession.—The errone- 
ous location of a division fence, when acquiesced in 
for more than 20 years by improvement of the premises 
on each side up tothe fence, is binding astothe true 
line, without any formal claim or color of title.—DYER 
Vv. ELDRIDGE, Ind., 36 N. E. Rep. 522. 

12. CARRIERS—Loss of Goods.—A part owner of goods 
may sue a carrier fortheir loss where the contract of 
shipment was made with him, as evidenced by a receipt 
from the carrier. — CANTWELL V. PACIFIC EXP. CO., 
Ark., 255. W. Rep. 503. 

13. CARRIERS—Passengers—Contributory Negligence. 
—A passenger on a railroad train, when it stops at the 
station where he isto get off, when he attempts to do 
so, and is on the steps of the car, and the train moves 
ahead when he is in this situation, is compelled to 
adopt a perilous alternative,—to run the risk of being 
thrown from thetrain when its speed is accelerated, 
or to leave the train with less speed. In trying to es- 
cape imminent danger brought about by defendunt’s 
negligence, he is not guilty of contributory negligence, 
andthe defendant corporation is responsible for its 
negligence. —ODOMV. ST. LoUISS. W.R. Co., La., 14 
South. Rep. 734. 

14. CARRIERS—Refusal to Transport Property.—Under 
Sayles’ Rey. Civ. St. arts. 4226, 4227, requiring carriers 
to furnish sufficient transportation for all property, 
and making them liable for all damages caused bytheir 
refusal to transport such property, a shipper who 
shows that he was ready to pay freight charges may 
recover damages caused by a refusal to transport his 
property.—GALVESTON, H. & 8. A. Ry. Co. Vv. SCHMIDT, 
Tex., 258. W. Rep. 452. 

15. CHATTEL MORTGAGE—Validity.—If a chattel mort- 
gage, reciting the debts which it was given to secure 
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be recorded, in pursuance of the provisions of the 
statute, its recitals become evidence of the existence of 
the debts, against subsequent creditors of the mort- 
gagor, notwithstanding the mortgagor has retained 
possession of the chattels.—BONNET V. HOPE MANUF’G 
Co., N. J., 28 Atl. Rep. 601. 

16. CHATTEL MORTGAGE—What Constitutes. — An in- 
strument conveying to a trustee a stock of goods ‘‘for 
the better securing the payment of the following notes, 
accounts, claims, and demands in the manner as here- 
inafter set out, and owing by” the grantor, is a mort- 
gage,and not an assignment. — TAYLOR V. MISSOURI 
Gass Co., Tex., 25S. W. Rep. 466. 

17. CONSPIRACY — Civil Action.—A petition alleging 
that defendants (wholesale lumber dealers) formed an 
association agreeing not to sell to others than dealers; 
that, because of refusal by plaintiff (another dealer) to 
join such association, they had maliciously distributed 
circulars asking that patronage be withdrawn from 
plaintiff till he agreed not to sell to others than dealers, 
thereby influencing others not to deal with plaintiff, 
to his injury ,—states a good cause of action.—OLIVE V. 
VAN PATTEN, Tex., 258. W. Rep. 428. 


18. CONSTITUTIONAL LAW — Right to Jury of Twelve 
Men.—Const. 1868, art. 1, §§ 11, 13, 14, which providethat 
the right of trial by jury shall remain inviolate, do not 
entitle a person charged with carrying a concealed 
weapon to atrial by a jury of 12 men, in the absence of 
any provision in the constitution forbidding the gen- 
eral assembly from determining the number of persons 
who shall constitute a jury, as it had the power to do 
before the adoption of such constitution; especially 
since article 1, § 19, provides that cases of such char 
acter shall be tried “‘summarily” before a justice of the 
peace, without indictment or intervention of ajury, 
saving to defendant the right of appeal.—STATE V. WILL- 
IAMS, S. Car., 19S. E. Rep. 5. 


19. CONTRACTS—Assignability—Construction.—A cor- 
poration having acontract right to be furnished with 
a patented article to be sold by it, exclusively, within 
a prescribed territory, cannot set up, in defense to an 
action brought by an assignee of the contract for arti- 
cles furnished by him,a claim thatthe contract was 
not assignable without its consent, and that it had re- 
fused to recognize the assignee, when in fact, although 
sending its orders to the assignor, it received and used 
the articles furnished by the assignee. — CINCINNATI 
SIEMENS-LUNGREN GAS ILLUMINATING CO. V. WESTERN 
SIEMENS- LUNGREN Co., U. 8.58. C.,148. C. Rep. 523. 

20. ConTRACTS—Restraint of Trade.—A provision, on 
sale of a good will, that the seller shall not engage in 
the business for three years in a certain city, is not 
void, but the contract will be limited to such time, not 
exceeding three years, as the buyer orhis assignee 
carries on the business.—BROWN V. KLING, Cal., 35 Pac. 
Rep. 995. 

21. CONTRACT TO FURNISH MATERIALS—Construction. 
—A building contractor who has arranged with a sub- 
contractor for materials for fireplaces, to be estimated 
at a certain price for each fireplace, the owner of the 
building to ‘‘havethe privilege of selecting all these 
materials within the above figures,” is entitled, in set- 
tling with the subcontractor, to a credit for the amount 
by which such estimated price exceeds the price of 
fireplace materials selected by the owner, and actually 
used.—HARRISON V. STACY, Pa., 28 Atl. Rep. 653. 


22. CONVERSION — Banking — Cashier as Agent.— 
Where one, on a promissory note executed in his own 
name, borrows money from a bank for its cashier, the 
cashier putting up collaterals belonging to himself, the 
oflicers representing the bank in making the loan not 
being aware that the money was for the use of the cash- 
ier, or that the collaterals belonged to him, and notac- 
quiring this information until after the cashier had 
fraudulently withdrawn the collaterals and applied 
them to his own use, the bank is not accountable for 
their value in settling its claim against the borrower 
for this loan and for other transactions giving rise to 








a general balance against him in favor of the be >k.— 
MERCHANTS’ NAT. BANK OF SAVANNAH V. DEMER)), \'a., 
19 8. E. Rep. 38. 

23. CORPORATION —Existence —Collateral Inquicy.— 
The rule that the regularity of the organization ofa 
corporation cannot be inquired into collaterally has 
no application where individuals sued for services 
deny personal liability, and set up the existence of a 
corporation, to which the services were rendered.— 
OWEN V. SHEPARD, U.8. C, C. of App., 59 Fed. Rep. 
746. 

24. CORPORATIONS — Injunction by Stockholders— 
Voting Stock.—Where one railroad company acquires 
a majority of the stock of another having so substan- 
tially similar a field of operation that there is a neces- 


sary conflict of interests between the two, the former 


may be enjoined from voting its majority stock in mat- 
ters pertaining to the control of the latter company.— 
GEORG. Vv. CENTRAL R. R. & BKG. Co., Ala., 14 South, 
Rep. 752. 

25. CORPORATIONS— Liability of Stockholders.—In a 
suit in equity by a judgment creditor of a corporation 
against stockholders to enforce payment for stock is- 
sued to them at the time the corporation was insolvent, 
and in lieu of salaries due, such judgment having been 
recovered ona prior assigned judgment, it appeared 
that the suit was not commenced until seven years af- 
ter the stock was issued, and four years after a prac- 
tical dissolution of the corporation and sequestration 
of all its assets: Held, that the laches of plaintiff were 
fatal, there being no natural equities in the claim.— 
WILson Vv. ST. Louis & W. R.Co., Mo., 25 8. W. Rep. 
527. 

26. CORPORATIONS — Minority Stockholder.—Equity 
will not interfere with the action of either the stock- 
holders or directors of a corporation, in relation to its 
internal management, at the instance of a minority 
stockholder, where the acts complained of are neither 
fraudulent nor illegal.—SHAW V. DAvIs, Md., 28 Atl. 
Rep. 619. 

27. CouNTIES—Contracts — Injunction.—Without the 
preliminary sanction of a popular vote, as required by 
the constitution, the public authorities of a connty 
cannot contract forthe building of a court house on 
the credit of the county for an amount in exces: of 
funds in hand and the proceeds of taxation applicab'te 
to the object for the year in which the contract is 
made.—LEWIS V. LOFLEY, Ga., 198. E. Rep. 57. 


28. CRIMINAL EVIDENCE—Conspiracy.—The acts and 
declarations of a conspirator, to be evidence against 
aco-conspirator, must occur during the conspiracy, 
and be in furtherance of the common design.— Mc- 
KENZIE V. STATE, Tex., 258. W. Rep. 426. 


29. CRIMINAL EVIDENCE—Murder.—On a murder trial, 
where defendant testified that deceased was ‘‘within 
a foot or two” of him when he fired the first shot, it 
was competent to admit the clothing of deceased, and 
testimony of witnesses that they had examined it the 
evening after the homicide and found no powder burns 
thereon.—STATE V. SYMMES, S. Car., 19S. E. Rep. 16. 


30. CRIMINAL LAW — Abortion.—Where a defendant 
has furnished the means for procuring an abortion, 
knowing the purpose intended, and the abortion is in 
fact procured, he is an accomplice, and should be 
prosecuted under Pen. Code, art. 537; but, where the 
attempt fails, he may be prosecuted as a principal for 
an attempt to procure an abortion under articles 536 
and 588, though he did not administer the medicine, 
and was not present when it was taken.—-WILLINGHAM 
v. STATE, Tex., 258. W. Rep. 424. 


31. CRIMINAL LAw—Deeds—Delivery — Presumption. 
—The presumption that deeds found in the possession 
of the grantees were delivered to and accepted by 
them is not overcome by testimony that the grantor, 
after acknowledging the deeds, directed one of the 
grantees to“put them away,” and that such grantee 
said he did not intend to record the deed till the gran- 
tor died.—MCFALL Vv. MCFALL Ind., 36 N. E. Rep. 517. 











456 


CENTRAL LAW JOURNAL. 





No. 21 








32. CRIMINAL LAW—Forgery — Check. — Although a 
check upon a bank isin many respects a bill of ex- 
change, yet, as the Penal Code distinguishes between 
them, in that, while rendering the forgery of either an 
offense, it does not provide for the case of drawing a 
check ina fictitious name, but does provide forthe 
execution of a billof exchange in a fictitious name, it 
cannot be held that acheck upon a bank isa bill of 
exchange, within the true meaning ana intent of sec- 
tion 4453 of the Code.—TOWNSEND V. STATE, Ga., 198. 
E. Rep. 55. 


33. CRIMINAL LAW—Information— Duplicity.—An in- 
formation which charges two offenses is demurable, 
and cannot be amended after the taking of defend- 
ant’s plea without a new arraignment and plea to the 
amended information. —PEOPLE V. CLEMENT, Cal., 35 
Pac. Rep. 1022. 


34. CRIMINAL LAW—Right to Bail.—Bail for one ac- 
cused of murder was properly refused, where the evi- 
dence showed that accused killed deceased, that she 
had made threats to do so, and that the weapon used 
was of a dangerous character.—SCHMIDT Vv. SIMMONS, 
Ind., 36 N. E. Rep. 516. 


35. CRIMINAL PRACTICE — Amendment of Recogniz- 
ance.—Where a recognizance entered during term 
time is fatally defective, appellant cannot in vacation, 
on motion for that purpose, amend so asto comply 
with the law.—SIMPSON V. STATE, Tex., 25 S. W. Rep. 
425. 


36. CRIMINAL TRIAL—Misconduct — Prosecuting At- 
torney.—A remark made by the prosecuting attorney 
to counsel for accused at the close of the testimony in 
the hearing of the jury, ‘‘Ain’t you going to examine 
the defendant?” is not ground for new trial, as a com- 
ment on defendant’s failure to testify, if the trial court 
was not asked to admonish the jury or to reprimand 
the attorney.—PAINS V. STATE, Ind., 36 N. E. Rep. 532. 


37. DEED—Administrator—Title of Purchaser.—Con- 
veyance of land of an estate by the administrator 
thereof, who was also a devisee, vests inthe grantee 
only the interest that the administrator had as devisee, 
if it fails to recite that it was executed by the admin- 
istrator in his representative capacity. — COHEAV. 
HEMINGWAY, Miss., 14 South. Rep. 734. 


38. DEED—Warranty.—A landowner executed a deed 
of trust, and then conveyed the land, with warranty, 
to plaintiff's testator, who in turn conveyed it with 
warranty. A decree was entered to foreclose the trust 
deed. Plaintiff's testator’: bought the judgment, and 
had the land sold, and the deed was made to his coven- 
antee: Held, that the debt and trust deed merged in 
the judgment, which prolonged for ten years the 
period within which plaintiff could sue, on the wan 
ranty to testator, to recover the sums paid by him to 
make his warranty good.—RICHARD vy. HARRISON, 
Tex., 25S. W. Rep. 438. 


39. DEPOSITION—Sufliciency of Certificate.—Where an 
officer taking depositions fails to show in his certifi- 
cate that the same were taken at the place named in 
the notice, and where it further appears that the ad- 
verse party was not present when such depositions 
were taken, held, that the trial court erred in over- 
ruling a motion to suppress such depositions.—DUN- 
HAM V. HALLOWAY, OEla., 35 Pac. Rep. 949. 


40. EJECTMENT — Adverse Possession. — When land 
held adversely is submerged for years, so that the 
holder is forced to abandon the possession, the time 
during which it isthus submerged cannot be counted 
in favor of either the holder of the legal title or the 
person holding adversely.— WESTERN V. FLANAGAN, 
Mo., 25S. W. Rep. 531. 


41. EJECTMENT— Easement as a Defense.— A mere 
right of way over the locus in quo will not justify its 
exclusive possession by the person to whom that 
right may belong, and its existence will not consti- 
tute a sufficient defense to an action of ejectment by 





the owner of the fee.— BURNET V. CRANE, N. J., 28 Atl. 
Rep. 591. 


42. EMINENT DOMAIN— Condemnation Proceedings— 
Notice.—In condemnation proceedings by a railway 
company against a non-resident, under Rev. St. 1889, 
ch. 42, art. 6, after the petition has been filed and no- 
tice published as therein provided, the court has ju- 
risdiction of the subject-matter of the action and per- 
son of the defendant.—CuHicaGo, 8S. F. & C. Ry. Co., 
OF IOWA V. SWAN, Mo., 25 8S. W. Rep. 534. 


43. EMINENT DOMAIN—Damages. — The right to re- 
cover for damages, such as the destruction of the 
crops, and forthe use and occupation of the land, is 
personal to the owner, and does not pass to his 
grantee.—LIVERMAN V. ROANOKE & T. R. R. Co., N. 
Car., 19S. E. Rep. 64. 


44. ESTOPPEL—Acknowledgment by Wife of Forged 
Signature.—In forclosure of a mortgage executed by a 
married man to secure a loan on land which the rec- 
ord showed had been conveyed to him by his wife, it 
appeared that her signature to the deed to her hus- 
band, was forged; that she signed a lease of the land, 
and gave itto her husband; that he substituted for it 
the forged deed;and that, when the deed was pre- 
sented to her by a notary for acknowledgment, she 
negligently admitted that the signature to it was 
hers: Held, thatthe wife was estopped from disput- 
ing her signature, as against plaintiff, a purchaser in 
good faith.—BLAISDELL V. LEACH, Cal., 35 Pac. Rep. 
1019. 


45. ESTOPPEL — Taxes on Trust Fund.—Where a 
trustee who is required to pay a beneficiary the inter- 
est on the trust fund, less the taxes, retains from the 
beneficiary the amount of the taxes for several years, 
under the pretext that they are valid, and that he 
would pay them, he is estopped from denying their 
validity.—THIEBAUD V. TAIT, Ind., 36 N. E. Rep. 525. 


46. ESTOPPEL OF CITY—Occupation of Street.—Where 
one erects a valuable building projecting into a street, 
after the agent ofthe city instrueted by it, with the 
concurrence of the lot owner, to investigate and report 
to the council the city’s rights in the land, reports that 
it has no rights, and such report isreceived and filed 
among the records of the city, itis estopped to claim 
the land.—CITY OF LOS ANGELES V. COHN, Cal., 35 Pac. 
Rep. 1002. 


47. EVIDENCE — Declarations and Admissions.—The 
declarations of one in possession of personal property, 
adverse to his title, are evidence against a party hold- 
ing under him by purchase subsequent to the making 
of such declarations.—DOUGHTY Vv. MCMILLAN, Ga., 19 
S. E. Rep. 59. 


48. EXECUTION — Exemptions — Householders.—An 
unmarried man, occupying a house as an office and 
sleeping apartment, and supporting a grandfather liv- 
ing and eating at another house, is not entitled to the 
exemption given by Code 1880, § 1249, to a householder 
having a family.—PEARSON V. MILLER, Miss., 14 South. 
Rep. 731. : 


49, EXECUTION SALE—Decree for Redemption.—The 
legal title transferred by an execution sale and con- 
veyance regular in allrespects is not revested in the 
former owner, 80 as to enable his grantee to maintain 
ejectmentthereon, by a subsequent decree establish- 
ing his right to redeem on certain conditions, when he 
fails to perform such conditions, and subsequently, 
pursuant to a compromise, consents to a modification 
of the decree so as to deny the right of redemption.— 
MILLER V. CourTNAY, U. 8. 8. C., 148. C. Rep. 517. 


50. EXECUTION SALE—Title Acquired.—Where the 
purchaser of land on execution sale pays the price in 
good faith, believing that he is getting a clear title in 
fact as well as of record, his title is not affected by a 
secret lien for part of the price that the judgment 
debtor may still owe to his vendor.—MARONEY V. BOYLE, 
N. Y., 36 N. E. Rep. 511. 
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51. FALSE REPRESENTATIONS.—If a person, without 
knowledge of the existence of a fact, makes a positive 
representation that such fact exists, in order to induce 
another to act, the law imputes to him a fraudulent 
intent.—HAMLIN V. ABELL, Mo., 258. W. Rep. 516. 


52. FEDERAL CourTs—Jurisdiction.—It is the duty of 
a Federal Appellate Court to take notice, of its own 
motion, that the record does not show jurisdiction in 
the court below, and thereupon to remand the cause. 
—GRAND TRUNK Ry. Co. V. TWITCHELL, U.S.C. OC. of 
App., 59 Fed. Rep. 727. 

53. FEDERAL CourTs—Jurisdiction.—A corporation 
which constructs a railroad, in consideration of receiv- 
ing from the railroad company certain lands, to which 
it is entitled by a grant from the State of Florida and a 
contract with the trustees of the Florida internal im- 
provement fund, isan ‘‘assignee” of a “chose in ac- 
tion,’ within the meaning of the judiciary acts (Rev. 
St. § 629, and Act March 3, 1887), and cannot maintain in 
a Federal Court a suitto compel a conveyance to it by 
such trustees, unless the railroad company itself could 
have maintained the action in such court.—PLANT INV. 
Co. Vv. JACKSONVILLE, T. & K. W. Ry. Co., U. 8. 8. C., 14 
8. C. Rep. 483. 

54. FEDERAL CouRTS—Supreme Court—Jurisdiction.— 
The enactment ofa statute authorizing a plank-road 
company previously chartered, and fully invested with 
allits franchises, to sell and convey its property and 
franchises, creates no contract between it and the 
State, and a decision by the State Supreme Court that 
a conveyance toa private individual operated, under 
the terms of the act, totransfer merely a life estate, 
and that no interest descended to his heirs, is not re- 
viewable in the Federal Supreme Court on the theory 
of ataking of property without due process of law.— 
SNELL Vv. CITY OF CHICAGO, U. S.S. C.,14 8. C. Rep. 
489. 

55. FEDERAL CourRTsS—Jurisdiction — Citizenship.—A 
citizen of another State may sue in a Federal Court to 
foreclose a mortgage, unaffected by the fact that the 
mortgagor has made astatutory general assignment 
for benefit of creditors, and without obtaining permis- 
sion of the court having jurisdiction over the assigned 
estate.—EDWARDS V. HILL, U.S. C. C. of App., 59 Fed. 
Rep. 722. 

56. FRAUDS, STATUTE OF — Agreement Relating to 
Land.—One who has partly performed a written con- 
tract to purchase land cannot assign his interest by 
parol.—SANBORN V. MURPHY, Tex., 258. W. Rep. 459. 


57. FRAUDS, STATUTE OF — Land Contract—‘‘ Lawfully 
Authorized” Agents. — A memorandum for the sale of 
land is sufficient if itis signed by the ‘‘lawfully au- 
thorized” agent of the principal.—TYNAN v. DULLNIG, 
Tex., 25S. W. Rep. 465. 


58. FRAUDULENT CONVEYANCES — Preferential Mort- 
gage.—In a deed of trust of astock of wholesale grocer- 
ies, to secure some $42,000 of debts, it is not an unrea- 
sonable hindrance of unsecured creditors to empower 
the trustee to sell, inthe usual course of trade, for 
cash, until enough is realized to pay the secured debts, 
and, in case this is not accomplished in three months 
from date of the deed, and a majority in interest of the 
secured creditors request it,to advertise and sell by 
auction up to the amount necessary. — COMPTON V. 
MARSHALL, Tex., 258. W. Rep. 441. 

59. GARNISHMENT—Discharge of Garnishee. — A gar- 
nishee should not be discharged merely because he 
has received notice of an assignment of the fund, the 
fact of good faith being questioned. — HANAFORD V. 
HAWEINS, R. I., 28 Atl. Rep. 605. 

60. Grrr CAusA MortTIs—Construction of Will. — The 
plaintiff's sister, on her deathbed, delivered to the 
plaintiff the key of a box, saying: ‘‘F give you the box 
and all it contains.” The box was in another room of 
the house, locked in a closet, the key of which was in 
possession of the plaintiff's mother, with whom the 
sister lived. The plaintiff lived elsewhere, and, during 








her sister’s life, made no attempt to take possession of 
the box: Held, that there was no such delivery of se- 
curities contained in the box as is essential to a valid 
donatio mortis causa.—KEEPERS V. FIDELITY TITLE & DE- 
POSIT Co., N. J., 28 Atl. Rep. 585. 


61. HOMESTEAD—Temporary Renting.—Not only the 
mill house of a miller, with the land on which it is sit- 
uated, but also the mill yard and outhouses adjacent 
and used in connection therewith, if reasonably neces- 
sary tothe business, are exempt.—MARONEY HARDWARE 
Co. Vv. CONNELLEE, Tex., 258. W. Rep. 448. 


62, HOMESTEAD—W hat Constitutes.—A house in which 
the owner formerly carried ona bakery business, but 
which he has not used for that purpose for seven years, 
having rented it, is not exempt as a business home- 
stead, though “the expects to go intothe bakery busi- 
ness again as soon as he is able.”—FORD V. FOSGARD, 
Tex., 25S. W. Rep. 445. 


63. HUSBAND AND WIFE—Community Property.—The 
effect of the married woman’s act of 1852 upon the estate 
conveyed to husband and wife after that act took effect 
was to endow the wife with the capacity, during their 
joint lives,to hold in her possession, as a single fe- 
male, one-half the estate in common with her husband, 
the right of survivorship subsisting as at common law. 
For an injury to premises so held, by the destruction 
of trees and grass and fences by fire, the husband and 
wife should be joined in the suit. — VUNK V. RARITAN 
RIVER R. Co., N. J., 28 Atl. Rep. 593. 


64. INJUNCTION—Action of Ejectment.—A bill will lie 
by arailroad company to enjoin ejectment against it, 
where it occupies the land in dispute with its tracks, 
cattle-sheds, and warehouse, a part of which were put 
thereon with the consent of defendant’s grantor, and 
the remainder were put thereon with the consent of 
defendant, though complainant has no title.—SouTH & 
NORTH ALA. R. CO. Vv. ALABAMA G. S. R. CO., Ala., 14 
South. Rep. 747. 


65. INSURANCE—Suit.—Where a suit against a fire in- 
surance company was commenced within 90 days after 
a waiver of proofs of loss, it will be held to be prema- 
ture, and the court without jurisdiction, under the 
statutes of Iowa, which provide that no suit shall be 
begun against an insurance company within 90 days 
after proofs of loss have been furnished.—HARRISON V. 
HARTFORD FIRE Ins. Co., U. 8. C. OC. (Iowa), 59 Fed. 
Rep. 782. 


66. INSURANCE POLICY—‘‘Heirs.’’—By a policy of life 
insurance, the money to become due upon it at the 
death of the person insured was made payable to his 
‘theirs:” Held, that by the word ‘‘heirs” were meant 
the persons entitled to the surplus of his personal es- 
tate under the statute of distributions, and that the 
money was payable to his widow and children in the 
proportions indicated by the statute.—LEAVITT V. 
DUNN, N. J., 28 Atl. Rep. 590. 


67. INTOXICATING LIQUORS—Illegal Sale—Evidence.— 
If the accused, acting bona fide as the agent of another, 
bought liquor for the latter with the latter’s money, 
and delivered it to the person for whom it was bought, 
these facts did not constitute a sale of liquor by the 
accused, whether the person from whom he bought 
was legally authorized to sell or not; but if, in a prima 
Siie case of guilt, he made a statement to the jury, 
and therein gave an explanation of the transaction 
which was a mere subterfuge to cover up an unlawful 
sale of liquor by himself, the jury would be authorized 
to find him guilty.—WHITE v. STATE, Ga., 19 8. E. Rep. 
49. 


68. JUDGMENT — Equitable Relief—Injunction.—The 
collection of a judgment at law, fairly and regularly 
recovered by a purchaser in good faith for full value 
against a school district on its treasury warrants, will 
not be enjoined, even if there was a good legal defense 
to the action, when the consideration was received and 
is still being enjoyed, and the district officers declined 
to interpose technical defeases because of the moral 
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obligation to pay.—SKIRVING V. NATIONAL LIFE INs. 
Co. OF MONTPELIER, U.S.C. C. of App., 59 Fed. Rep: 
742. 

69. JUDGMENT—Excusable Neglect.—Neglect arising 
from reliance placed by a party upon assurances given 
him by the opposing counsel is ‘‘excusable,” within 
the meaning of Code Civ. Proc. § 75, relieving a party 
from ajudgment or order taken against him through 
“excusable neglect.”—City BLOCK DIRECTORY CO. V. 
AppP, Colo., 35 Pac. Rep. 935. 

70. JODGMENT—Wrong Name.—The fact that one is 
sued under a wrong name does not render a judgment 
against him invalid.—KINGEN V. ST. OH, Ind., 36N. E. 
Rep. 519. 


71. LANDLORD AND TENANT—Lease—Renewal.—A cov- 
enant that, ‘‘atthe end ofthe term hereby demised, 
this lease shali be renewable” at the option of the 
lessee, his representatives or assigns, ‘‘and every new 
lease shall contain all the covenants,” etc., contained 
in the first, provides for one renewal only.—DIFFEND- 
ERFER V. BOARD OF PRESIDENT, ETC., OF ST. LOUIS 
PUB. SCHOOLS, Mo., 25S. W. Rep. 542. 


72. LIMITATION OF ACTIONS—Part Payments.—Pay- 
ments by defendant to plaintiff of part of the sum sued 
for do not take the case out of the statute, when the 
evidence does not show that defendant, at the time of 
such payments, knew that he owed the sum in suit, 
andthe payments were apparently made on account 
of bills that accrued after the accrual of the debt in 
suit.—CROW V. GLEASON, N. Y., 36 N. E. Rep. 497. 


73. MANDAMUS—To Try Title to Public Office.—Manda- 
mus Will not lie to try title to a public office.—EWING V. 
TURNER, Okla., 35 Pac. Rep. 951. 


74. MARRIED WOMAN—Contracts.—Though the vendor 
of land has no equitable lien for the purchase money, 
and though the contracts of a wife are generally void, 
yet, where a husband and wife takea deed of land, 
and give their joint bonds as part of the price, equity 
will subject tothe payment ofthe bonds, the interest 
of the wife in the lands as well as that of her husband, 
though she pleads her coverture, since it would be 
aiding afraudto allow herto receive the benefits of 
the transaction and repudiate its obligations. —DRAPER 
v. ALLEN, N. Car., 19S. E. Rep. 61. 


75. MASTER AND SERVANT — Discharge—Condonation. 
—The fact that defendants, in the busy season, found 
plaintiff's work not according to contract, but said 
nothing to him, and retained him till the busy season 
was over and they could dispense with him, and then 
discharged him, was only prima facie evidence that de- 
fendants had condoned his shortcomings; and there 
being evidence that they could not have hired a com- 
petent substitute during the busy season, all such be- 
ing then employed, the question of condonation was 
for the jury.—MCMURRAY V. BoyD, Ark., 25 S. W. Rep. 
505. 

76. MASTER AND SERVANT — Fellow-servants. — The 
manager of a vehicle used locally by a lumber com- 
pany in the transportation of its supplies and products, 
and another servant of the company whose business it 
is to repair and keep in proper condition the track 
upon which the vehicle is run, and who, according to 
the custom of the company, is daily transported to and 
from his work on this vehicle, are fellows-ervants; 
both being in the employment ofthe company, and the 
work of both, when regularly carried on, conducing to 
the accomplishment of a common object, to-wit, the 
transportation of the company’s supplies and products. 
—ELLINGTON v. BEAVER DAM LUMBER CO., Ga., 19S. E. 
Rep. 21. 

77. MASTER AND SERVANT — Injuries — Negligence.— 
Where it was essential to the safety of laborers em- 
ployed by a steamship company in the loading of its 
ship, whose place of work was in the hold of the ves- 
sel, that a ‘‘hatch tender’ should be stationed at the 
hatchway to warn them when bales of cotton were 
about to be thrown into the hold, it was the duty of 





the company to supply a person to be stationed at the 
hatchway for that purpose.—CHEENEY V. OCEANS. 8. 
Co., Ga., 19S. E. Rep. 34. 

78. MASTER AND SERVANT—Negligence.—In an action 
for injuries to an employee caused by defective rigging 
ofa sawin defendant’s lumber mill, a complaint al- 
leging that defendant knew of the defect, and plaintiff 
did not know thereof, and could not see it because it 
was concealed by the frame in which the saw revolved, 
sufficiently shows that plaihtiff did not have equal op- 
portunity with defendant to observe the defects.— 
HELTONVILLE MANUF’G CO. V. FIELDS, Ind., 36 N. E. 
Rep. 529. 

79. MECHANIC’s LIEN—Release.—When the owner re. 
quired of the contractor releases of liens from those 
who had furnished material or done work, a release of 
‘fall yight of lien, title, and interest, for materials fur- 
nished”’ applies only to materials furnished prior to 
that time.—JEPHERSON Vv. TUCKER, R. I., 28 Atl. Rep. 
610. 

80. MrinES— Locations.— Rev. St. U. S. 2322, giving 
locators of quartz claims exclusive possession of all 
the surface within their location lines, and the entire 
depth of all veins whose apex is within the surface 
lines extended vertically, is not repealed by § 2436, pro- 
viding that, where two or more veins cross each other, 
the prior location shall have all ore within the space 
ofintersection, but the latter shall have right of way 
for working through said space, since the latter sec- 
tion may well apply to ledge locations made before 
May 10, 1872, and to possible intersections on the dip; 
and the former still stand to preserve tothe prior lo- 
cator, under federal laws, the ownership of a vein 
crossing his on the strike, whose apex is within his 
surface lines.—WILHELM VY. SILVESTER, Cal., 35 Pac. 
Rep. 997. 


81. MINES AND MINING—Inspection—Due Process of 
Law.—A statute authorizing the court, upon the peti- 
tion of a party having an interest ina mine, after due 
notice and hearing, to order an inspection thereof 
when necessary for ascertaining, enforcing, or pro- 
tecting the petitioner’s rights, (Code Civ. Proc. Mont. 
§ 376), is not invalid as a taking of property without 
due process of law,although it does not define the 
right or interest of the petitioner, or require him to 
give bond, or provide forajury or an appeal.—Mon- 
TANA CO. v. ST. LOUIS MINING & MILLING Co., U.S. 8S. 
C.,148. C. Rep. 506. 


82. MINES AND MINING—Locations.— When a claim is 
located across, instead of along, the lode, its side 
lines must be treated as its end lines, and its end lines 
as its side lines; so that, under Rev. St, § 2322, the dip 
cannot be followed outside the verticle plane of the 
original side lines into an adjoining claim.—K1ineé v. 
AMY & SILVERSMITH CONSOLIDATED MIN. Co., U.S. S 
C.,148. C. Rep. 510. 


83. MORTGAGE — Assignment. — Though a deed of 
property sold under a power ina mortgage is inoper- 
ative as a conveyance, because executed after the rev- 
ocation of the power by the mortgagor’s death, it 
operates as an assignment of the mortgage.—WILL- 
IAMS V. WASHINGTON, S. Car., 19S. E. Rep. 1. 

84. MORTGAGE — Lien on Crops. — A tenant having 
mortgaged his whole crop, and this mortgage being 
duly recorded, and his landlord having thereafter re- 
ceived enough of the crop—on which he had a special 
lien for rent, superior to the mortgage—to satisfy his 
claim for rent in full, this claim was discharged, rela- 
tively to the mortgagee, and the right of the latter to 
collect his mortgage debt out of that part of the crop 
not delivered to the landlord.—COFER Vv. BENSON, Ga., 
19S. E. Rep. 56. 

85. MORTGAGES — Priority to Mechanics’ Liens.—A 
mortgage dated July 19, 1889, delivered the same day, 
and recorded July 22, 1889, was given by agas com- 
pany tothe Central Trust Company, as trustee to se- 
cure bonds tothe amount of $350,000. No bonds were 
issued or sold until September 20, 1889. The gas com- 
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pany commenced the erection of a building upon the 
mortgaged premises July 29, 1889, before the issue of 
any bonds: Held, that the holders of the mortgage 
bonds have a lienrelating to the time when the mort- 
gage was recorded, and that the mortgage is an in- 
cumbrance upon the mortgaged premises prior to the 
claims for mechanics’ liens.—CENTRAL TRUST CO. V. 
CONTINENTAL IRON WORKS, N. J., 28 Atl. Rep. 595. 


86. MORTGAGES—Sale—Irregularity.—The fact thata 
trustee’s sale has not been advertised for 3 successive 
weeks 20 days before the sale, as required by Act 
March 27, 1885, does not prevent the trustee’s deed 
from passing the legal title; and the purchaser may 
maintain ejectment thereon unless the grantor offer 
to redeem.—SPRINGFIELD ENGINE & THRESPER CO. V. 
DONOVAN, Mo., 25 8. W. Kep. 536. 


87. MORTGAGE—Transfer.—Where a deed was made, 
under the provisions of sections 1969-1971 of the Code, 
to secure the payment of a promissory note, and af- 
terwards the payee transferred the note, without re- 
course, to another, at the same time also conveying to 
the assignee of the note the titleto the land described 
in the security deed, this was no discharge of the land 
from the debt, and the assignee had all the rights of 
his assignor, and all the remedies for enforcing the 
same.—HUNT V. NEW ENGLAND MORTGAGE SECURITY 
Co., Ga., 198. E. Rep. 27. 

88. MORTGAGE TO PARTNERSHIP—Validity.— A mort- 
gage of real estate to “S. B. & Co.,” a partnership, is not 
void, as given to a fictitious person, since the names 
of two ofthe partners appear in the firm name, and it 
will be regarded as a mortgage to the individual mem- 
bers named.—WOODWARD V. MCADAM, Cal., 34 Pac. 
Rep. 1016. 

89. MUNICIPAL CORPORATIONS—Adverse Possession.— 
Land obtained from the United States by a city, as 


successor of a former pueblo, may, if not dedicated for’ 


some public use, be lost by the adverse possession of 
another.—AMES V. CITY OF SAN DIEGO, Cal., 35 Pac. 
Rep. 1005. 

90. MUNICIPAL CORPORATION — Contracts — Lowest 
Bid.—In the absence of fraud, or any statute requir- 
ing lighting contracts to be let to the lowest responsi- 
ble bidder, a taxpayer and competing bidder cannot 
sue to vacate the contract made ona bid higher than 
his own, where such bid offered services rot included 
in his.—RIEHL V. CITY OF SAN JOSE, Cal., 35 Pac. Rep. 
1013. 

91. MUNICIPAL CORPORATIONS — Change of Grade— 
Damages.—Where the select men of atown and ofli- 
cers of the borough change the grade of a street with- 
out notice to an abutting owner, and without giving 
her an opportunity to be heard astosuch change, or 
as to the damages which would be occasioned thereby 
to her property, and without attempting to come to 
an agreement with her as to such damages, she is en- 
titled to sue the city and borough for the damages to 
which she has been subjected.—HOLLEY Vv. TOWN AND 
BOROUGH OF TORRINGTON, Conn., 28 Atl. Rep. 613. 

92. MUNICIPAL CORPORATIONS—Damages—Bridge in 
Streets.—In an action against a city for damage caused 
by the construction of a bridge on the street in front of 
plaintiff’s property, evidence of the pendency of a suit 
to widen the street is inadmissible in order to mitigate 
the damages.—SLAITERY V. CITY OF ST. LOUIS, Mo., 25 
8. W. Rep. 521. 

¥3. MUNICIPAL CORPORATIONS—Bond of Contractor. 
—Though, by a bond running to the city of Sedalia, 
the sureties guaranty that the contractor, who hasa 
contract with the city for the construction of a sewer, 
shall pay for all materials furnished, the persons fur- 
nishing the materials cannot sue on the bond, as the 
city is not liable for the materials and has no power to 
make such a provision for the benefit of other persons, 
—KANsAs CITY SEWER PIPE CO. v. THOMPSON, Mo., 25 
8. W. Rep. 522. 

94. MUNICIPAL CORPORATION — Officers—Compensa- 
tion.—Since St. Louis Charter, art. 3, § 26, par. 8, for- 





bids salaried officers to receive other compensation for 
their services, and article 4, § 43, defines as officers all 
persons holding situations under the city government 
with an annual salary,the principal deputy recorder 
of voters, appointed by the recorder ata fixed annual 
salary (Act March 31, 1883, § 17), is not entitled to the 
extra pay fortime over seven hours allowed to the 
clerks and deputies paid by the day.—LEMOINE V. CITY 
OF ST. LOUIS, Mo., 258. W. Rep. 537. 


95. MUNICIPAL CORPORATIONS—Powers of Council— 
Contracts.—A contract for lighting streets by gasoline 
lamps, requiring no plant but the posts and lamps, 
which are to remain the property of the contractors, 
may be made by simple resolution of council, under 
the general charter power to make contracts necessary 
tothe exercise of the corporate powers, and further 
provisions recognizing the power to contract by reso- 
lution or order concurred in by a majority of the mem- 
bers elected; and provisions requiring formal ordi- 
nances in making contracts for ‘‘gas works, electric 
or other light works,” etc., do not apply.—OITY OF 
LINCOLN V. SUN VAPOR STREET LIGHT CO. OF CANTON, 
U.S.C. C. of App., 59 Fed. Rep. 756. 


96. MUNICIPAL CORPORATIONS—Right to Construct 
Wharf.—Under the municipal government act (section 
862), which authorizes a city to construct and operate 
wharves on any land bordering on any navigable bay 
within its corporate limits, or contiguous thereto, a 
city has no absolute right to construct a wharf at any 
point on its water front which it may select, irrespect- 
ive of the rights of others.—CITY OF SAN PEDRO V. 
SOUTHERN Pac. R. Co., Cal., 35 Pac. Rep. 993. 


97. NEGOTIABLE NoTES—Presumptions.—In an ac- 
tion on anote by an indorsee, whose title is not im- 
peached, against an indorser, who had nothing to do 
with the transactions out of which it arose, every legal 
presumption in favor of the validity of the note must 
be induiged in.—NCNAUGHTON OOo. V. HALDEMAN, 
Penn., 28 Atl. Rep. 647. 


98. PHYSICIANS — Certificate of Qualifications.—The 
requirement of Code 1876, § 1532, that a certificate of 
qualification authorizing one to practice medicine 
should be indorsed and sealed by the probate judge 
and recorded, was mandatory.—NICHOLSON Vv. STATE, 
Ala., 14 South. Rep. 746. 


99. PowERS—Substitution.—A reservoir company’s 
power of attorney to bargain, contract, agree for, pur- 
chase lands, etc., in the donee’s judgment required for 
the company’s business, “with full power of substitu- 
tion or revocation,” will not sustain his agreement to 
arbitrate the price of a tract he desires to buy for the 
company so as to bind the company by an award ofa 
majority of the arbitrators, not coneurred in by those 
whom he appointed.—TALMADGE Vv. ARROWHEAD 
RESERVOIR Co., Cal., 35 Pac. Rep. 1000. 


100. RAILROAD COMPANIES—Failure to Deliver Freight: 
—A failure to comply with Rev. Civ. St. art. 4258a, re- 
quiring railroad companies to deliver freight on 
tender by the owner of the freight charges, as shown 
by the bill of lading, is not excused by the refusal of 
the owner to surrender the bill of lading, or to give an 
indemnity bond in lieu of such surrender.—GULF, C. & 
8. F. Ry. Co. v. McCown, Tex., 258. W. Rep. 435. 


101. RAILROAD COMPANIES — Injury to Passenger— 
Venue.—An action against a railroad company for 
personal injuries is purely transitory, and may be 
brought wherever the company can be served, without 
regard to where plaintiff may reside or the injury may 
have been inflicted.—ATCHISON, T. & 8. F. R. Co. v. 
WORLEY, Tex., 25S. W. Rep. 478. 


102. RAILROAD COMPANIES—Mortgage on Earnings.— 
A mortgage, given by the L to the O railroad, ofthe net 
earnings of all business coming to the L road “from or 
over” the C road, covers the earnings of business car- 
ried in both directions.—SCHMIDT V. LOUISVILLE, C. & 
L. Ry. Co., Ky., 258. W. Rep. 494. 
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108. RECEIVER —/Lien Creditor. — Where, after the 
acquirement of a judgment lien, a receiver is appointed 
for the debtor ina suit by other creditors for them- 
selves and all other creditors who should come in, the 
judgment creditor, having been permitted to file a bill 
against the receiver and debtor to enforce his lien and 
debt, is entitled to maintain it, though he might have 
intervened in the suit in which the receiver was ap- 
pointed. —TALLADEGA MERCANTILE CO. Vv. JENIFER 
IRON Co., Ala., 14 South. Rep. 743. 


104. RELEASE OF JOINT TORT-FEASOR.—In case ofa 
joint tort, the person injured, if he accept satisfaction 
from one of such tort-feasors, cannot sue the other.— 
SPURR V. NORTH HUDSON COUNTY R. CO., N. J., 28 Atl. 
Rep. 582. 


105. REMOVAL OF CaUsES—Petition—Averments.—An 
allegation, in a petition for removal toa Federal Court, 
that the matter in controversy is ‘‘of the sum and 
value of over $2,000, as petitioner is informed and ver- 
ily believes,” is insufficient.—NEW YORK & T. LAND 
Co. V. MARTIN, Tex., 25S. W. Rep. 475. 


106. REPLEVIN.—The owner of land, after recovery 
thereof from one in possession under a claim of an in- 
terest therein, cannot replevin the crops grown and 
harvested by defendant while in such adverse posses- 
sion.—GROOME Vv. ALMSTEAD, Cal., 25 Pac. Rep. 1021. 


107. REPLEVIN BonpD—Sufliciency of Complaint.—A 
complaint does not state a cause of action on a replev- 
in bond where it alleges that plaintiff owns the cause 
of action which accrued on the judgment for defendant 
in replevin, but does not allege that the bond was as- 
signed to plaintiff.—GALLUP V. LICHTER, Colo., 35 Pac. 
Rep. 985. 


108. SET-OFF.—Defendant in assumpsit cannot set off a 
claim due from plaintiff to an unsettled estate in 
which she has an interest as one of several legatees.— 
GERBER V. MEREDITH, Pa., 28 Atl. Rep. 638. 


109. STATUTES—Enactment.—The failure of the com- 
missioners toinclude in the revision of the statutes 
submitted by them to the legislature of 1891 certain 
provisions of statutory law in force at the time did not 
affect the power ofthe legislature to provide, in the 
statute of that year entitled “An act to enact the Re- 
vised Statutes, and to provide forthe printing, sale and 
distribution thereof,” that such omitted provision 
should be added to the draft of such revision, and be 
apart thereof, nor did it render the title of the act in- 
sufficient as an expression of the subject of the act, in- 
cluding such omitted provisions.—MARTIN V. JOHNSON, 
Fla., 14 South. Rep. 725. 


110. TAXATION — Exemptions—Church Property.—A 
church purchasing a church building is not entitled to 
an exemption from taxes for the current year for more 
than the portion thereof during which it holds title to 
the property. — CITY OF PHILADELPHIA V. BARBER, 
Penn., 28 Atl. Rep. 644. 


111. TaxaTION—Legacy Tax—Bequest to United States, 
—The United States government, as a body corporate, 
is capable of taking a legacy; and a legacy to it is sub- 
ject to the legacy tax, since such tax is imposed on the 
right of succession, and not on the property. — IN RE 
MERRIAM’S ESTATE, N. Y., 36 N. E. Rep. 505. 


112. TELEGRAPH COMPANIES—Reasonable Office Hours. 
—A telegraph company has a right to adopt reasonable 
business hours, and where it has adopted such hours, 
and the sender of a message knows of them, the com- 
pany is not liable for failure to deliver the message 
after such hours. —- WESTERN UNION TEL. Co. v. WIN- 
GATE, Tex., 258. W. Rep. 439. 


113. TRusT—Resulting Trusts. — Where a trustee uses 
trust funds to the extent of half the price of land pur- 
chased for himself, but afterwards accounts for the 
fund so used, with compound interest, the land is not 
impressed with a resulting trustin favor of the cestui 
que trust.—IN RE RICKER’S ESTATE, Mont., 35 Pac. Rep. 
960. 





114. VENDOR’sS LIEN—Foreclosure — Parties. — In an 
action on notes given for the price of land, and to fore- 
close a vendor's lien, one who claims aright in the 
land by reason of ajudgment against the maker anda 
transferee of the notes is a proper and necessary party. 
— LOONEY V. SIMPSON, Tex., 255. W. Rep. 476. 

115. VENDOR AND PURCHASER— When Sale is Made.—A 
sale of land is made at the time the deed is executed 
and delivered, and notes for, and a mortgage to secure, 
the price are taken by the grantor, though an oral 
agreement was reached by the parties several months 
prior thereto, — JOSEPH V. DECATUR LAND, IMPROVE- 
MENT & FURNACE CO., Ala., 14 South. Rep. 739. 

116. VENDOR AND VENDEE — Notice. — The fact thata 
debt which a purchaser assumed was described in her 
deed as a note and deed of trust from S to C does not 
exclude a finding that she had actual notice at the time 
that the note and deed of trust had been canceled, and 
that in place thereof her vendor, R, had executed to C 
a note and deed of trust for the same claim.—MAULDING 
v. COFFIN, Tex., 258. W. Rep. 480. 

117. WATERS — Polluting Stream — Washing Ore. — 
Where one owning land on a stream uses the water to 
wash the ore taken from his land, and then allows it to 
return to the stream so polluted that it renders it unfit 
for use for stock, and covers the land of a lower ripa- 
rian owner with mud and refuse ore, the latter may 
recover damages.—DRAKE V. LADY ENSLEY COAL, IRON 
& R. Co., Ala., 14 South. Rep. 749. 

118. WATERS—Riparian Rights—Navigable Waters.— 
Lands under tide waters are incapable of cultivation or 
improvement in the manner of lands above high-water 
mark. They are of great value to the public for the 
purposes of commerce, navigation, and fishery. Their 
improvement by individuals, when permitted, is inci- 
dental or subordinate to the public use and right. 
Therefore the title and control of them are vested in 
the sovereign, forthe benefit of the whole people. — 
SHIVELY V. BOWLBY, U.S. 5S. C., 14 8. C. Rep. 548. 

119. WILL—Liability of Devisees.—Where sons aecept 
land devised to them by a will laying on them the duty 
of supporting their sisters and mother, they become 
jointly and severally liable for such support.—SHIL- 
ITO V. SHILLITO, Pa., 28 Atl. Rep. 637. 

120. WILLS—Life Estate.—Tegtator gave his wife all 
his interest in land described, certain stocks, and all 
mixed preperty he might own at the time of his death, 
“and after her death, all real, personal, and mixed 
property of whatever she may be possessed of at the 
time shall be equally divided between my next rela- 
tions and hers:” Held, that she took only a life estate 
in the realty.—SCHORR V. CARTER, Mo., 25S. W. Rep. 
538. 

121. WILL.—Rule in Shelley’s Case is applicable with- 
out regard tothe intentionof the testator, whenever 
the situation is created that is pertinent to it.—LipP- 
PINCOTT V. DAVIS, N. J., 28 Atl. Rep. 587. 

122. WILLS—Testamentary Capacity.—Testatrix, who 
was 83 years old, prior to making her will, had been 
suffering with a cancer, which caused great mental 
anxiety and physical suffering, and she was slightly 
failingin memory. She attended to her business, and 
had accumulated a large amount of property by her 
prudent management of her large farming interests. 
Twenty years before making the will in question, she 
had made anearly similar one: Held, that she had 
testamentary capacity.—MCFADIN V. CATRON, Mo., 25 
S. W. Rep. 506. 

123. WRONGFUL ATTACHMENT—Probable Cause.—The 
existence of probable cause does not relieve a creditor 
from liability for the wrongful suing out of aun attach- 
ment.—YARBOROUGH V. WEAVER, Tex., 25 8S. W. Rep. 
468, 
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